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"The right to form an association is an inherent part of the right set
forth in Article 11 of the Convention. The ability to form a legal
entity in order to act collectively in a field of mutual interest is one
of the most important aspects of the right to freedom of
association, without which that right would be deprived of any
meaning. The way in which national legislation enshrines this
freedom and its practical application by the authorities reveal the
state of democracy in the country concerned. Certainly States have
a right to satisfy themselves that an association's aim and activities
are in conformity with the rules laid down in legistation, but they
must do so in a manner compatible with their obligations under the
Convention and subject to review by the Convention institutions."

Zhechev v. Bulgaria (2007)
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"The Court notes that the PCN's political programme and
constitution in fact contained passages criticising both the abuses
committed before 1989 by the former Communist Party, from
which it distanced itself — not least through its own name — and the
policy pursued since 1989. The Court considers one of the
principal characteristics of democracy to be the possibility it offers
of addressing through dialogue, without recourse to violence,
issues raised by different strands of political opinion, even when
they are irksome or disturbing. Democracy thrives on freedom of
expression. From that point of view, there can be no justification
for hindering a political group that complies with fundamental
democratic principles (see paragraph 46 above) solely because it
has criticised the country's constitutional and legal order and
sought a public debate in the political arena (see, mutatis mutandis,
United Communist Party of Turkey and Others, cited above, p. 27,

§ 57). In the instant case the domestic courts did not show any way




in which the PCN's programme and constitution were contrary to
the country's constitutional and legal order and, in particular, to the
fundamental principles of democracy. In this connection, the Court
cannot accept the Government's argument that Romania cannot
allow the emergence of a new communist party to form the subject
of a democratic debate.”

Partidul Comunistilor (Nepeceristi) and Ungureanu v. Romania (2005).
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MPINT YIS NP
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“It is a well known fact that Turkey and imperialism want to divert
our people from its national identity.. .But we are resisting. No one
can tell us to leave our own territory...we are in Kurdistan We are
amongst our own people. [f they want us to leave our territory,
they must know that we will never agree. We are people who have
lost everything we had and who are fighting to regain what we
have lost. That is the purpose of our action. We have nofhing to

lose... That is why we act without fear.”
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«__the interviews contained hard-hitting criticism of official policy
and communicated a one sided view of the origin of and
responsibility for the disturbances in south-east Turkey. While it is
clear from the words used in the interviews that the message was
one of the intransigence and refusal to compromise with the
authorities as long as the objectives of the PKK had not been
secured, the texts taken as a whole cannot be considered to incite
to violence or hatred.”
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In the case of Zhechev v. Bulgaria,
The European Court of Human Rights (Fifth Section), sitting as a Chamber
composed of:
Mr P. Lorenzen, President,
Mrs S. Botoucharova,
Mr K. Jungwiert,
Mr V. Butkevych,
Mrs M. Tsatsa-Nikolovska,
Mr R. Maruste,
Mr M. Villiger, judges,
and Mrs C. Westerdiek, Section Registrar,
Having deliberated in private on 29 May 2007,
Delivers the following judgment, which was adopted on that date:

PROCEDURE

I. The case originated in an application (no. 57045/00) against the Republic of
Bulgaria lodged with the Court under Article 34 of the Convention for the Protection
of Human Rights and Fundamental Freedoms (“the Convention”) by Mr Petar
Zhechev Zhechev, a Bulgarian national who was born in 1928 and lives in Plovdiv.

2. The applicant was represented by Mr by Mr M. Ekimdzhiev, a lawyer practising
in Plovdiv. The Bulgarian Government (“the Government™) were represented by their
Agent, Ms M. Kotseva, of the Ministry of Justice. -

3. The applicant complained, in particular, about the refusal of the domestic courts
to register an association chaired by him.

4. By a decision of 2 May 2006 the Court declared the application partly
admissible.

5. Neither the applicant, nor the Government filed written obsetvations on the
merits.

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

6. The applicant is the chairman of the association “Civil Society for Bulgarian
Interests, National Dignity, Union and Infegration — for Bulgaria™ (,,I'paxnancko
obIIecTB0 3a OBNrapckH HHTEPSCH, HANMOHANHO [NOCTOHHCTBO, CIWHEHHE H
obemuuenue — 3a brarapua™ — “the association™). :

7. The association was founded on 19 December 1996 in Plovdiv. At a meeting on
that date the founders adopted its articles and elected its management bodies. The
applicant was elected as its chairman.

8. The association's articles read, as relevant:

“f. [The association] is a Bulgarian patriotic non-profit organisation. It shall be
DEMOCRATIC in form and NATIONAL in content.




OBJECT: mass, historically and morally enlightening, societal and political, cultural and
educational, scientific and research, sport and technical, publishing, advertising, charitable and all
other types of activities and services which are allowed (not prohibited) under the {Persons and
Family Act of 1949] in respect of nen-profit associations.

2. [The association] is founded with the aims of: uplifiing the Bulgarian spirit; protecting the
Bulgarian interests and creating a wealthy, prosperous and patriotic nation; elevating, developing
and preserving the Bulgarian national dignity; uniting the Bulgarian identity within and outside
the boundaries of the promised Bulgarian land, under the flag of historical truth; protecting and
restoring the coat of arms of the Bulgarian Kingdom as a coat of arms of Bulgaria,

3. [The association] is for the creation of a people's court to judge those responsible for the
gravest economic, spiritual, moral and demographic crisis of the Bulgarian society, Bulgarian
banking and Bulgarian statehood since 9 September 1944, in particular the period 1994, 1995,
1996 and the following years. ...

4. [The association] is for a wide discussion ... of the illega! trampling and repealing of our first
constitution after our liberation in 1878, the most democratic Constitution of Tarnovo and the
imposition of the present [Constitution]..,

[The association] is for the reinstatement (possibly with amendments} of the unlawfully
abalished 'CONSTITUTION OF TARNOVO'...

[The association] is for ... changing the form of government of Bulgaria, for the returning of
H.M. KING SIMEON 1 to the motherland and the throne. ...

8. ... The core of the [association's] activity shall be the spiritual unification of all Bulgarians,
contacts with and consolidation of the Bulgarian Diaspora, establishment of sincere relations with
... 2ll Bulgarians outside Bulgaria, and, in the international relations — point one shall be: abolition
(opening) of the border between Bulgaria and Macedonia...”

9. On an unspecified later date the association submitted to the Plovdiv Regional
Court an application for registration.

10. The Plovdiv Regional Court refused the application in a judgment of 6 June
1997, It held:

“[According to] clause 2 of [its articles], [the association] intends to protect and restore the coat
of arms of the Bulgarian Kingdom as a coat of arms of Bulgaria. According to clause 3 of the
articles, the association is for the establishment of a 'people's court to judge those responsibie for
the gravest economic, spiritual, moral and demographic crisis of the Bulgarian society, Bulgarian
banking and Bulgarian statehood since 9 September 1944, in particular the peried 1994, 1995,
1996 and the following years', Clause 4 of the articles provides for a debate on the repealing of the
Constitution of Tarmovo and the adoption of the {Clonstitution [of 1991] which is presently in
force.

The goals which have been enumerated thus far are sufficient to refuse the association's
registration. They are clearly political in nature and are characteristic of a political party, whose
registration is to be carried out under the Political Parties Act [of 1990].”

11. The applicant, acting in his capacity of chairman of the association, appealed
to the Supreme Court of Cassation. He argued, infer alia, that the association's aims
were not political, but goals which could be pursued by every citizen.

12. Following an amendment to the Code of Civil Procedure of 1952 providing
that the judgments of the regional courts were no longer appealable before the
Supreme Court of Cassation, but before the newly established courts of appeals, on 1
April 1998 the Supreme Court of Cassation forwarded the applicant's appeal to the
newly created Plovdiv Court of Appeals.

13, On 10 March 1999 the Plovdiv Court of Appeals upheld the lower court's

judgment. It held as follows:
“The articles of [the association] contain provisions which are confrary to the ... Constitution of

the Republic of Bulgaria. For instance, clause 2 of the articles provides for the restoration of the
coat of arms of the Bulgarian Kingdom as the country’s ceat of arms. Clause 4 provides for a
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change of the form of government from republic to monarchy and for the restoration of the
Constitution of Tamove [of 1879). Clause 8 of the articles — abolition of the border between
Bulgaria and [the former Yugoslay Republic of] Macedonia. These goals, as formulated in the
above-cited clauses, run counter to Articles 1, 2 § 2 and 164 of the Constitution. Moreover, the
association indeed has political goals, whereas by Article 12 § 2 of the Constitution associations
may not pursue political goals and carry out political activities that are characteristic solely of
political parties.”

14. The applicant appealed on points of law to the Supreme Court of Cassation.
He argued that the lower court had incorrectly held that the association's aims were
contrary to the Constitution. Furthermore, the association did not pursue political
aims, because it was not aspiring to accede to power. The courts' refusal to register it
was an infringement of its founders' freedom of expression.

15. On 17 May 1999 the Supreme Court of Cassation directed the applicant to
specify the grounds on which he sought the quashing of the judgment below. In line
with these instructions, the applicant submitted additional observations. He reiterated
his contention that the association's aims were not political, because it was not
secking to accede to power through elections or otherwise, or exercise it. Its aims
were characteristic of the civil society and were to be achieved through other, non-
political means. Furthermore, the association's articles did not provide for the creation
of a people's court, it did not in fact object to the new coat of arms of Bulgaria and
was not seeking to change the form of government from republic to monarchy. These
were erroneous findings of the lower court. Finally, the association was seeking to
achieve the spiritual union of all Bulgarians, not the abolition of the border between
Bulgaria and the former Yugoslav Republic of Macedonia.

16. On 11 October 1999 the Supreme Court of Cassation upheld the Plovdiv Court
of Appeals' judgment in the following terms:

“The flower court] correctly found that the goals set out in clauses 2, 3 and 4 of the association’s
articles have a certain political tenor and are characteristic of a political party, whose registration

is to be carried out under the Political Parties Act [of 1990]. These goals are contrary to Articles
1,2 § 2 and 12 § 2 [of the Constitution of 1991].”

I1. RELEVANT DOMESTIC LAW AND PRACTICE

A. The Constitution of 1991
17. The relevant provisions of the Constitution of 1991 read as follows:

Article 1 § 1

“Bulgaria is a republic with a parliamentary form of government.”

Article2§2
“The territorial integrity of the Republic of Bulgaria shall be inviolable,”

Article 11

(11

3. Parties shall facilitate the formation of the citizens' political will. The manner of forming and
dissolving political parties, as well as the conditions pertaining to their activity, shall be
established by law.

4. No political parties shall be formed on ethnic, racial, or religious basis, nor parties which
seek to accede to power by foree.”

Article 12




“]. The citizens' associations shall serve to further and safeguard their interests.
2. Associations ... may not pursue political goals or cairy out political activities that are
characteristic solely of political parties.”
Article 44
«1. Citizens may freely associate,

2, Organisations whose activity is directed against the sovereignty [or] the territorial integrity of
the country and the unity of the nation, towards the incitement of racial, national, ethnical or
religious enmity ... as well as organisations which seek to achieve their goals through violence are
prohibited.

3. The law shall specify the organisations which are subject to registration, the manner of their
dissolution, as well as their relations with the Siate.”
Article 164
“The Coat of Arms of the Republic of Bulgaria shall depict a gold lion rampant on a dark gules
shield.”
B. The Persons and Family Act of 1949

18. At the material time this Act (,,3aKoH 3a numara # cemeficTBoTo™), the relevant
provisions of which were superseded by new legislation in 2001, regulated the
formation, status and dissolution of non-profit legal entities, i.e. associations and
foundations. Its pertinent provisions were:

Section 134
“An association shall acquire legal personality after its eniry in the register [kept by] the
Regional Court.”
Section 136(1)

“An association shall be registered pursuant to an application by [its] management commitiee
[to which shall be enclosed] a resolution for its founding and its articles of association, signed by
the founders...”

Section 138
“Agsociations shall be managed in accordance with [their] articles of association, which must

contain provisions in respect of [their] name, aims, means...”

C. The Political Parties Act of 1990

19. At the material time this Act (,,3axon 3a monmuragecKuTe raprun ‘), which was
superseded by new legislation in 2001, regulated the formation, registration,
functioning and dissolution of political parties. Its relevant provisions read as follows:

Section 1

“1. Citizens may freely associate in political parties to influence the formation and expression
of the political will of the people through elections or other democratic means.

3. Other organisations and movements way also carry out political activities within the bounds
set by the Constitution and the laws.”

Section 7

“A political party may be formed [by] not less than fifty enfranchised citizens.”




Section 13

“1. A public organisation which has not been registered as a polifical party may not carry out
the activity of a political party.

2. A [public organisation] which has not been registered as a political party may not carry out
organised political activities [on the premises of] enterprises, government agencies and
organisations.

3. 'Organised political activities' shall mean the holding of meetings, demonstrations,
assemblies and other forms of campaigning in favour of or against a political party or an election
candidate.

4. If a public organisation ... clearly carries out the activity of a political party, the regional
prosecutor shall propose that it be dissolved or [re-]register as a political party within one month.

5. If the organisation under the foregoing subsection does not cease its political activity or [re-
Jregister as a political party, it shall be dissolved...”

20. The Act also regulated the manner in which political parties were financed,
providing for certain uppet limits on the donations that they could receive and
prohibiting their receiving anonymous donations and donations from foreign states

. and organisations {section 17).

D. Other relevant statutory provisions

21. Only political parties (and coalitions of such parties), and not associations,
may participate in parliamentary, presidential, local and European elections and
nominate candidates (section 41(2), (3) and (4) of the Electing of Members of
Parliament, Municipal Councillors and Mayors Act of 1991 (,,3akon 3a usbupase ua
HAPOIHH HPEACTABHTENH, OBIMMHCKY CHBETHMIM H KMeTope™), section 43(1) of the
Electing of Members of Parliament Act of 2001 (,,3axon 3a u3bupare Ha HapOIHH
npepcrasarenn™), section 3(1) and (2) of the Electing of a President and a Vice-
President of the Republic Act of 1991 (,3axom 3a usbnpase Ha NPe3HICHT H
BHIIENPE3HIEHT Ba penybmukara®), section 35(1) of the Local Electiens Act of 1995
(,,3axox 3a MecTHATE M300pH*), and section 48(1) and (3) of the Electing of Members
of the European Parliament Act from the Republic of Bulgaria of 2007 (,,3axox 3a
nsGupane Ha wienoBe Ha Epponetickms mapnavenT ot PenyGiuka Bearapus™)).

. E. Relevant case-law of the Constitutional Court

22. In a judgment of 21 April 1992 (perm. Ne 4 ot 21 ampmr 1992 r. no k.. Ne 1 ot
1991 1., oGa., IB, 6p. 35 or 28 ampun 1992 r.) the Constitutional Court stated, infer
alia, that “political activities that are characteristic solely of political parties”, within
the meaning of Article 12 § 2 of the Constitution of 1991, were defined by Article 1%
§ 3 thereof as those which facilitate “the formation of the citizens' political will”
through “elections or other democratic means”, as specified by section 1(1) of the
Political Parties Act of 1990. The court also stated that “what was essential for this
type of political activity [was] the direct participation in the process of forming the
bodies through which, according to the Constitution, the people exercise[d] its
power”. Of course, the activities of a party in connection with upcoming elections
embraced the holding of meetings, assemblies and other forms of public campaigning
in support of the party and the candidates nominated by it, which were also activities

aimed at “forming” the citizens' political will.

F. The Canstitution of 1879 -




23. The Constitution of 1879 was the first written constitution of Bulgaria,
adopted by a Constituent National Assembly on 16 April 1879, shortly after the
creation of Bulgaria as an independent State in 1878. It was repealed in 1947. It
provided for constitutional monarchy (Articles 4, 5, 9, 10 and 12), with a directly
elected parliament and universal suffrage (Article 86), a government accountable to
the parliament (Article 153), and separation of powers (Articles 9, 12 and 13). It
prohibited torture (Article 75 § 2) and punishment without law and due process
(Articles 73 and 75 § 1), enshrined the right to property (Articles 67 and 68), the right
to respect for one's home and correspondence (Articles 74 and 77), and the freedoms
of the press and of assembly and association (Articles 79, 81, 82 and 83).

THE LAW

I. ALLEGED VIOLATIONS OF ARTICLES 10 AND 11 OF THE CONVENTION

24. The applicant complained about the refusal of the courts to register the
association chaired by him. In his initial application he alleged a breach of Article 10
of the Convention, whereas in his observations in reply to those of the Government he
additionally relied on its Article 11.

25. Article 10 provides, as relevant:

“], Everyone has the right to freedom of expression. This right shall include freedom to hold

opinions and to receive and impart information and ideas without interference by public anthority
and regardless of frontiers. ...

2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be
subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are
necessary in a democratic society, in the interests of national security, territorial mtegrity or
public safety, for the prevention of disorder or crime, for the protection of health or morals, for
the protection of the reputation or rights of others, for preventing the disclosure of information
received in confidence, or for maintaining the authority and impartiality of the judiciary.”

26. Article 11 provides, as relevant:
“|. Everyone has the right to ... freedom of association with others...

2. No resirictions shall be placed on the exercise of [this right] other than such as are prescribed
by law and are necessary in a democratic society in the inferests of national security or public
safety, for the prevention of disorder or crime, for the protection of health or morals or for the
protection of the rights and freedoms of others. ...”

A. The parties' submissions

27. The applicant submitted that as the association's registration had been denied
on account of the contents of its articles, which had in a way constituted a “penalty”
for the views expressed therein, the complaint fell to be examined under both Articles
10 and 11 of the Convention.

28. He further argued that the interference with his rights had not been prescribed
by law. The Plovdiv Regional Court had not relied on a specific provision of the
Political Parties Act of 1990 to justify its refusal to register the association, which was
otily natural in view of the text of section 1(3) of that Act. That court's proposition
that only political parties could pursue political goals showed a fundamental lack of
understanding of the role of non-governmental organisations in a democratic society.
These were frequently founded in order to promote various causes and influence




public policies. Their goals were thus often political. The fundamental difference
between them and political parties, however, were not these goals, but the means io
achieve them. Political parties participated in elections and in the government,
whereas associations did not. They merely influenced public opinion on various
issues, thus indirectly shaping the government's policies. Likewise, the Plovdiv Court
of Appeals' holding that the association’s aims fell under the proscription of Article 12
§ 2 of the Constitution of 1991 was erroneous. The association's aims, as was
apparent from the wording of its articles, consisted of various reform ideas, but did
ot amount to a concrete and coherent political programme and ideology. There was
no reason why such ideas could not be backed by various entities in a pluralistic
society. It was important to underscore that the association's articles contained no
language pointing to an intention to participate in elections or in the government,
which were indeed goals solely characteristic of political parties. On the other hand,
Article 12 § 2 of the Constitution of 1991 was not framed with sufficient precision, as
it could be read as prohibiting to associations all types of political goals. Nor did it
make clear what was exactly prohibited: political goals or also political activities. The
interference had also been arbitrary, as evidenced by the lack of genuine reasons for
the Supreme Court of Cassation’s judgment, whose holding was packed in just four
lines.

29. The applicant additionally submitted that the interference had not been
necessary in a democratic society. He referred to the principles developed in Court's
case-law on this issue and argued that he had been penalised solely for the ideas
expressed in the association's articles. The association had not engaged in any action
which could characterise it as propagating violence or undemocratic principles. The
idea of a monarchy and the related insignia were not undemocratic or violent, as
evidenced in particular by the fact that the name of the coalition which had ruled the
country as between 2001 and 2005 had been “National Movement Simeon II”, after
the former heir to the throne Simeon Saxe-Coburggotski, who had become prime
minister. Even before his starting into office in 2001 Bulgaria's coat of arms had
featured a crown, whereas the public debate over the form of government — republic
or monarchy — continued. While the Constitution indeed needed stability, it was by no
means carved into stone. Its amendment could be envisaged for the purpose of
bringing it in line with the dominant public views on the form of government,
whereas suppressing any ideas in this respect could harm democracy and constituted
unfettered majority rule.

30. The Government argued that the applicant's complaint was solely under
Article 10 of the Convention. He had not relied on Article 11 thereof in his initial
application and this complaint was therefore out of the scope of the case and was not
10 be examined by the Court.

31. The Government were further of the view that the interference with the
applicant's rights had been prescribed by law, namely the Constitution of 1991, the
Persons and Family Act of 1949 and the Political Parties Act of 1990. It had been
intended to safeguard a wide range of public interests. All three Jevels of court had
jawfully and justifiably refused to register the association.

32. In the Government's submission, the founders of an association were in
principle free to determine the contents of its articles, but always subject to the
requirements of the law. Under Bulgarian law, associations and trade unions were
formed with a view to vindicating non-political interests. All three levels of court had
found that certain clauses in the association's articles, which could not be construed
otherwise, had been contrary to the Constitution of 1991 (Articles 1, 2 § 2 and 164)




and the Taws of Bulgaria, and that its aims had been political, contrary to the principle
spelled out in Article 12 § 2 of the Constitution of 1991. They were at odds with

Bulgaria's current form of government and thus irreconcilable with the principles of

democracy and the commands of the Constitution of 1991. The association's founders
could always amend the contentious clauses in its articles and reapply for registration.

B. The Court's assessment

1. Legal characterisation of the applicant's complaint

33. The Court notes that it is free to atiribute to the facts of the case a
characterisation in law different from that given by the parties (see, among many

other authorities, Foti and Others v. Italy, judgment of 10 December 1982, Series A

no. 56, pp. 15-16, § 44; Camenzind v. Switzerland, judgment of 16 December 1997,
Reports of Judgments and Decisions 1997-VIIL, pp. 2895-96, § 50; and K-H W v.
“Germany [GC], no. 37201/97, § 107, ECHR 2001-II (extracts)). It notes that it has
consistently stressed in its case-law that the protection of opinions and the freedom to
express them is one of the objectives of the freedom of association (see, among many
other authorities, Gorzelik and Others v. Poland [GC], no. 44158/98, § 91, ECHR
2004-I, Partidul Comunistilor (Nepeceristi) and Ungureanu v. Romania,

no. 46626/99, § 44, 3 February 2005; The United Macedonian Organisation Ilinden

and Others v. Bulgaria, no. 59491/00, § 59, 19 Janunary 2006; and Tsonev v. Bulgaria,
no. 45963/99, § 49, 13 April 2006). The Court therefore considers that the applicant's
complaint should be examined under Article 11 considered in the light of Article 10
(see APEH Uldozotteinek Szovetsége and Others v. Hungary (dec.), no. 32367/96, 31
August 1999; and, mutatis mutandis, Maestri v. Italy [GC}, no. 39748/98, §§ 23 and
24, ECHR 2004-5; and The Moscow Branch of the Salvation Army v. Russia,
no. 72881/01, §§ 71-75, ECHR 2006-...).

2. General principles in the Court's case-law on freedom of association

34. The right to form an association is an inherent part of the right set forth in
Article 11 of the Convention. The ability to form a legal entity in order to act
collectively in a field of mutual interest is one of the most important aspects of the
right to freedom of association, without which that right would be deprived of any
meaning. The way in which national legislation enshrines this freedom and its
practical application by the authorities reveal the state of democracy in the country
concerned. Certainly States have a right to satisfy themselves that an association's aim
and activities are in conformity with the rules laid down in legislation, but they must
do so in a manner compatible with their obligations under the Convention and subject
to review by the Convention institutions (see Sidiropoulos and Others v. Greece,
judgment of 10 July 1998, Reports of Judgments and Decisions 1998-1V, pp. 1614-15,
§ 40; The United Macedonian Organisation Hinden and Others, cited above, § 57;
The Moscow Branch of the Salvation Army, cited above, § 59; and Ramazanova and
Others v. Azerbaijan, no. 44363/02, § 54, 1 February 2007).

35. While in the context of Article 11 the Court has often referred to the essential
role played by political parties in ensuring pluralism and democracy, associations
formed for other purposes are also important to the proper functioning of democracy.
For pluralism is also built on the genuine reco gnition of, and respect for, diversity and
the dynamics of cultural traditions, ethnic and cultural identities, religious beliefs,
artistic, literary and socio-economic ideas and concepts. The harmonious interaction
of persons and groups with varied identities is essential for achieving social cohesion.
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It is only natural that, where a civil society functions in a healthy manner, the
participation of citizens in the democratic process is to a large extent achieved
through belonging to associations in which they may integrate with each other and
pursue common objectives collectively (see Gorzelik and Others, § 92; and The
Moscow Branch of the Salvation Army, § 61, both cited above).

36. Given that the implementation of the principle of pluralism is impossible
without an association being able to express freely its ideas and opinions, the Court
has also recognised that the protection of opinions and the freedom of expression
within the meaning of Article 10 of the Convention is one of the objectives of the
freedom of association (see paragraph 33 above and Gorzelik and Others, cited above,
§ 91, with further references). Such a link is particularly relevant where — as here —
the authorities' stance towards an association was in reaction to its views and
statements (see The United Macedonian Organisation llinden and Others, cited
above, § 59, citing Stankov and the United Macedonian Organisation Hinden v.
Bulgaria, nos. 29221/95 and 29225/95, § 85 in fine, ECHR 2001-1X).

2. Was there an interference?

37. The Court considers that the domestic courts' refusal to register the association
chaired by the applicant amounted to an interference with the exercise of his right to
freedom of association (see Sidiropoulos and Others, p. 1612, § 31; Gorzelik ond
Others, § 52; Partidul Comunistilor (Nepeceristi) and Ungureanu, § 27, The United
Macedowian Organisation Hinden and Others, § 53; Tsonev, § 43; The Moscow
Branch of the Salvation Army, § 71; and Ramazanova and Others, § 60, all cited

" above),

38. The Court must therefore examine whether the interference was “prescribed by
law”, pursued one or more of the legitimate aims set out in paragraph 2 of Article 11
and was “necessary in a democratic society” for the achievement of those aims.

3. Was the interference “prescribed by law”?

39. On this point, the Court notes that to refuse registration the domestic courts
relied on several articles of the Constitution of 1991 (see paragraphs 10, 13 and 16
above). The applicant argued that these courts had erred in the interpretation and
application of these legal provisions. However, the Court notes that it is primarily for
the national courts to interpret and apply domestic law (see The United Macedonian
Organisation Illinden and Others, § 55; and Tsonev, § 45, both cited above). Firstly, it
is prepared to accept that their holding that the aims of the association were contrary
to the Constitution of 1991 did not go so far as to become arbitrary. Secondly, it is
true that their categorization of these aims as “political” within the meaning of Article
12 § 2 of the Constitution of 1991 and their holding that the association could not
pursue them without being a political party may appear questionable in view of the
construction of this Article by the Constitutional Court and the tenor of the other
relevant provisions of domestic law (see paragraphs 17, 19 and 22 above). However,
the Court is mindful that legal opinions on the exact purport of such a wide notion
open to largely diverse interpretations — “political” — may differ. It is therefore
likewise prepared to accept that these holdings were not as patently unreasonable as to
become arbitrary. Moreover, while the reasoning of the national courts, and especially
that of the Supreme Court of Cassation, was indeed very scant, it was not altogether

lacking, as claimed by the applicant.




40. The Court does not furthermore perceive a problem in the alleged vagueness
of Atticle 12 § 2 of the Constitution of 1991. Tt is not possible to attain absolute
rigidity in the framing of laws, and many of them — especially a national constitution
— are inevitably couched in terms which, to a greater or lesser extent, are vague. The
level of precision required of domestic legislation depends to a considerable degree on
the content of the instrament in question and the field it is designed to cover (see
Maestri, cited above, § 30 in fine). It must also be borne in mind that, however clearly
drafted a legal provision may be, its application involves an inevitable element of
judicial interpretation, since there will always be a need for clarification of doubtful
points and for adaptation to particular circumstances. The mere fact that such a
provision is capable of more than one consiruction does not mean that it fails to meet
the requirement of “foreseeability” for the purposes of the Convention. The role of
adjudication vested in the courts is precisely to dissipate such interpretational doubts
as remain, taking into account the changes in everyday practice (see Gorzelik and
Others, cited above, § 65).

41. The Court is thus satisfied that the interference was “prescribed by law™.

4. Did the interference pursue a legitimate aim?

47. While the Government were not specific on this point, the Court is prepared to
accept that the interference aimed at protecting national security, preventing diserder
and protecting the rights and freedoms of others.

5. Was the interference “necessary ina democratic society”?

(a) General principles in the Court's case-law

43. The exceptions set out in Article 11 are to be construed strictly; only
convincing and compelling reasons can justify restrictions on freedom of association.
In determining whether a necessity within the meaning of Article 11 § 2 exists, the
States have only a limited margin of appreciation, which goes hand in hand with
rigorous European supervision embracing both the law and the decisions applying it,
including those given by independent courts (see, among many other authorities,
Sidiropoulos and Others, cited above, pp. 1614-15, § 40; The United Mdcedonian
Organisation Ilinden and Others, § 61; Tsonev, § 51; and The Moscow Branch of the
Salvation Army, § 76, all cited above).

44. When the Court carries out its scrutiny, its task is not to substitute its own
view for that of the relevant national authorities, but rather to review under Article 11
the decisions they delivered in the exercise of their discretion. This does not mean that
it has to confine itself to ascertaining whether the respondent State exercised its
discretion reasonably, carefully and in good faith; it must lock at the interference
complained of in the light of the case as a whole and determine whether it was
“sroportionate to the legitimate aim pursued” and whether the reasons adduced by the
national authorities to justify it were “relevant and sufficient”. In so doing, the Court
has to satisfy itself that these authorities applied standards which were in conformity
with the principles embodied in Article 11 and, moreover, that they based their
decisions on an acceptable assessment of the relevant facts (see Sidiropoulos and
Others, pp. 1614-15, § 40; Partidul Comunistilor (Nepeceristi) and Ungureanu, § 49;
The United Macedonian Organisation Yinden and Others, § 62; Tsonev, § 52; and
The Moscow Branch of the Salvation Army, § 77, all cited above).

(b) Application of these principles fo the present case
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45. The Court must now, in light of the principles set out above, scrutinise the
grounds relied on to justify the interference and the significance of that interference.

(i) Grounds relied on to justify the interference

46. The Court notes that the domestic courts in their judgments and the
Government in their pleadings relied on two groups of arguments justifying the

 interference (see paragraphs 10, 13, 16 and 32 above). That being so, the Court will

examine these groups in turn.

(o) Alleged incompatibility of the association's aims with the Constitution of 1891

47. Regarding the alleged incompatibility of the association's aims with the
Constitution of 1991, the Court considers that even if it may be assumed that what the
association was trying to achieve — repealing that Constitution, reinstating the
Constitution of 1879, and restoring the ancient coat of arms and the monarchy — was
indeed contrary to Articles 1 § 1 and 164 of the Constitution of 1991, that does not
mean that the interference was justified. An organisation may campaign for a change
in the legal and constitutional structures of the State if the means used to that end are
in every respect legal and democratic and if the change proposed is itself compatible
with fundamental democratic principles (see Yazar and Others v. T urkey,
nos. 22723/93, 22724/93 and 22725/93, § 49, ECHR 2002-11; Refah Partisi (The
Welfare Party) and Others v. Turkey [GC}, nos. 41340/98, 41342/98, 41343/98 and
41344/98, § 98, ECHR 2003-II; and The United Macedonian Organisation Ilinden —
PIRIN and Others v. Bulgaria, no. 59489/00, § 59, 20 October 2003). There is no
‘ndication that these conditions were not present. Monarchy is not incompatible in
itself with the principles of democracy, as shown by the example of a pumber of
member States of the Council of Europe. Nor has it been argued that the Constitution
of 1879 was undemocratic. It provided for a parliamentary monarchy, separation of
powers, universal suffrage, and enshrined a number of fundamental rights (see
paragraph 23 above).

48. Moreover, it does not seem that the proposed “abotition” or “opening” of the
border beiween the former Yugoslav Republic of Macedonia and Bulgaria, found to
be contrary to Article 2 § 2 of the Constitution of 1991, could jeopardise in any
conceivable way those countries’ territorial integrity or national security. Firstly, it
does not appear that it truly amounted to a request for territorial changes. Secondly,
even if it was so, the mere fact that an organisation demands such changes cannot
automatically justify interferences with its members' freedoms of association and
assembly (sec The United Macedonion Organisation Hlinden — PIRIN and Others,
cited above, § 61, citing Srankov and the United Macedonian Organisation Ilinden,
cited above, § 97).

49. There is furthermore no indication, and it has not been suggested by the
domestic courts or the Government, that the association would use violent or
undemocratic means to achieve its aims.

50, Finally, it does not appear that the association had any real chance of bringing
about changes which would not meet with the approval of everyone on the political
stage (see Yazar and Others, § 58 in fine; and The United Macedonian Organisation
Tlinden — PIRIN and Others, § 61, both cited above). It appears that its public
influence was negligible (see, as an example to the contrary, Refah Partisi (The

Welfare Party) and Others, cited above, §§ 107-10).
51. In sum, the Court considers that the aims of the association were not as such a

sufficient ground to refuse its registration.




(P) Alleged “political” character of the association's aims

52. The national courts found that some of the aims of the association — the
restoration of the Constitution of 1879 and of the monarchy — were “political goals”
within the meaning of Article 12 § 2 of the Constitution of 1991 and could hence be
pursued solely by a political party.

53 The Court has already expressed certain misgivings in relation to these
holdings (see paragraph 39 above). However, it is not for it to give an authoritative
opinion on the correct interpretation of domestic law, that task being reserved for the
national courts. It will therefore proceed on the assumption that this law was
construed correctly and will examine whether its application with regard to the
applicant led to results compatible with the Convention (see Gorzelik and Others,
cited above, § 100).

54. The Court must therefore verify whether it is necessary in a democratic society
" to prohibit organisations, unless registered as political parties, from pursuing
“political goals”. In 50 doing it must examine whether this ban corresponds to a
“pressing social need” and whether it is proportionate to the aims sought to be
achieved (ibid., §§ 94-105).

55. The first thing which needs to be noted in this connection is the uncertainty
surrounding the term “political”, as used in Article 12 § 2 of the Constitution of 1991
and as interpreted by the domestic courts. For instance, in the present case these
courts deemed that a campaign for changes in the constitution and the form of
government fell within that category. In another recent case these same courts had,
more questionably, stated that the “holding of meetings, demonstrations, assemblies
and other forms of public campaigning” by an association campaigning for regional
autonomy and alleged minority rights also amounted to political goals and activities
within the meaning of Article 12 § 2 of the Constitution of 1991, The Court found this
holding unwarranted (see The United Macedonian Organisation llinden and Others,
cited above, §§ 17, 19, 21 and 73). The Constitutional Court has, for its part, adopted
a different definition of “political”, which was centred on “participation in the process
of forming the bodies through which .. the people exercise[d] its power” (see
paragraph 22 above). Against this background and bearing in mind that this term is
inherently vague and could be subject to largely diverse interpretations, it is quite
conceivable that the Bulgarian courts could label any goals which are in some way
related to the normal functioning of a democratic society as “political” and
accordingly direct the founders of legal entities wishing to pursue such goals to
register them as political parties instead of “ordinary” associations. A classification
based on this criterion is therefore liable to produce incoherent results and engender
considerable uncertainty among those wishing to apply for registration of such
entities.

56. If associations in Bulgaria could, when registered as such, participate in
elections and accede to power, as was the case in Gorzelik and Others (cited above),
it might be necessary to require some of them to register as political parties, so as to
make them subject to, for instance, stricter rules concerning party financing, public
control and transparency (see paragraph 20 above). However, under Bulgarian law, as
it stood at the material time and as it stands at present, associations may not
participate in national, local or European elections (see paragraph 21 above). There is
therefore no “pressing social need” to require every association deemed by the courts
to pursue “political” goals to register as a political party, especially in view of the fact
that, as noted above, the exact meaning of that term under Bulgarian law appears to be
quite vague. That would mean forcing the association to take a legal shape which its
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founders did not seek. It would also mean subjecting it to a aumber of additional
requirements and restrictions, such as for instance the rule that a political party cannot
be formed by less than fifty enfranchised citizens (see paragraph 19 above), which
may in some cases prove an insurmountable obstacle for its founders. Moreover, such
an approach runs counter to freedom of association, because, in case it is adopted, the
liberty of action which will remain available to the founders of an association may
become either non-existent or so reduced as to be of no practical value (see, mutatis
mutandis, Young, James and Webster v. the United Kingdom, judgment of 13 August
1981, Series A no. 44, p. 23, § 56; Sigurdur A. Sigurjénsson v. Iceland, judgment of
30 June 1993, Series A no. 264, pp. 15-16, § 35; and Chassagnou and Others v.
France [GC], nos. 25088/94, 28331/95 and 28443/95, § 114 in fine, ECHR 1999-111).
57. The Court therefore considers that alleged “political” character of the
association's aims was also not a sufficient ground to refuse its registration.

(i} The significance of the interference

58. The Court notes that, in its impact on the applicant, the impugned measure was
radical: it went so far as to prevent the association from even commencing any
activity (see Gorzelik and Others, § 105; The United Macedonian Organisation
Hinden and Others, § 80; and Tsonev, § 63, all cited above).

(iti) The Court's conclusion

59. In the light of the foregoing, the Court concludes that the reasons invoked by
the respondent State to refuse the registration of the association chaired by the
applicant were not relevant and sufficient. That being so, the interference with the
applicant'’s freedom of association cannot be deemed necessary in a democratic
society. It follows that there has been a violation of Article 11 of the Convention.

II. APPLICATION OF ARTICLE 41 OF THE CONVENTION

60. Article 41 of the Convention provides:

“If the Ciourt finds that there has been a violation of the Convention or the Protocols thereto, and
if the internal law of the High Contracting Party concerned allows only partial reparation to be
made, the Court shall, if necessary, afford just satisfaction to the injured party.”

A, Damage

61. The applicant claimed 5,000 euros (EUR) for the non-pecuniary damage
resulting from the refusal of the domestic courts to register the association chaired by
him.

62. The Govermnment did not express an opinion on the matter.

63. The Court accepts that the applicant sustained non-pecuniary damage from the
domestic courts' refusal to register the association chaired by him. It holds, however,
that the finding of a violation of Article 11 constitutes sufficient compensation for it
(see Partidul Comunistilor (Nepeceristi) and Ungureani, § 70; and Tsonev, § 70, both
cited above).

B. Costs and expenses
64. The applicant sought the reimbursement of EUR 1,802.50 incurred in legal
fees and EUR 35 for expenses for the proceedings before the Court. He submitted a
fees agreement between him and his lawyer and a time-sheet, and requested that any




amount awarded by the Court under this head be paid into the bank account of his
lawyer. '

65. The Government did not express an opinion on the matter.

66. The Court accepts that the applicant incurred costs and expenses for the
proceedings. His claim is supported with relevant materials. The Court notes that part
of the application was declared inadmissible (see paragraph 4 above), but, taking into
account the complexity of the complaint which was examined on the merits, does not
consider that this warrants a reduction in the award. Having regard to the elements in
its possession and the above considerations, and deducting EUR 715 received in legal
aid from the Council of Europe, the Court awards the applicant the full amount of his
claim (EUR 1,087.50), plus any tax that may be chargeable, to be paid into the bank
account of his representative, Mr M. Ekimdzhiev.

C. Default interest

67. The Court considers it appropriate that the default interest should be based on
the marginal lending rate of the European Central Bank, to which should be added

three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Holds that there has been a violation of Article 11 of the Convention;

2. Holds
() that the respondent State is to pay the applicant, within three months from the

date on which the judgment becomes final in accordance with Article 44 § 2 of the
Convention, EUR 1,087.50 {one thousand eighty-seven euros and fifty cents) in
respect of costs and expenses, to be converted into Bulgarian levs at the rate
applicable at the date of settlement, plus any tax that may be chargeable, to be paid
into the bank account of the applicant's representative, Mr M. Ekimdzhiev;

(b) that from the expiry of the above-mentioned three months until settlement
simple interest shall be payable on the above amounts at a rate equal to the
marginal lending rate of the European Central Bank during the default period plus
three percentage points;

3. Dismisses the remainder of the applicant's claim for just satisfaction.

Done in English, and notified in writing on 21 June 2007, pursuant to Rule 77 §§ 2
and 3 of the Rules of Court.

© Claudia Westerdiek Peer Lorenzen
Registrar President

In accordance with Article 43 § 2 of the Convention and Rule 74 § 2 of the Rules
of Court, the following opinions are annexed to this judgment:

(a) Concurring opinion of Ms Tsatsa-Nikolovska;

(b} Concurring opinion of Mr Maruste.
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CONCURRING OPINION OF JTUDGE TSATSA-NIKOLOVSKA

I was able to vote that there had been a violation in this case as the operative part
of the judgment is a very general one, butl would like to explain my position.

In paragraphs 48, 49 and 50 of the judgment, the Court assessed the association's
aim concerning “abolition” of the border between Bulgaria and Macedonia, which
was indicated in clause § of its articles of association.

The applicant, when directed by the Supreme Court of Cassation to state the
grounds for appeal, said that the association did not seek the abolition of the border.
The Supreme Court of Cassation delivered judgment after holding a hearing and
upheld the Plovdiv Court of Appeals' judgment only as regards clauses 2, 3 and 4 of
the association's articles, without making any assessment on clause 8.

As the applicant expressed in the clarification he gave to the Supreme Court of
Cassation, the association had abandoned the aim in clause 8 — the abolition of the
border and since the final interference with the applicant's rights came with the
Supreme Court of Cassation's judgment, in which abolition was not the subject of
assessment, I consider that there is no place for the Court to consider that aim as well,
or 1o assess whether or not there were sufficient grounds to refuse registration. The
aim indicated in clause 8 — abolition of the border, as explained by the applicant,
simply does not exist any more.
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CONCURRING OPINION OF JUDGE MARUSTE

While being in agreement with the majority in finding a violation of Article 11 of
the Convention, I would like to add some more considerations in this respect.

My first and main point is that the problem of registration or non-registration of
associations stems at least in part from the insufficient and semewhat contradictory
provisions governing associations other than political parties in the Bulgarian legal
system. Article 12 § 2 of the Constitution stipulates that “associations ... may not
pursue political goals or carry out political activities that are characteristic solely of
political parties”. A simple reading of that provision would imply that all other
political goals are accepted. This is exactly what one would expect in a normal
democratic order. The question is: on what basis, by whom and in what manner can
this be decided?

Article 44 § 3 of the Constitution stipulates that “the law shall specify the
organisations which are subject to registration, the manner of their dissolution, as well
as their relations with the State™. Fine. But if we look at the lex specialis in that
respect — the Persons and Family Act of 1949 —, we see that it does not cover all these
aspects. I would specifically point to the lack of clearly listed legal grounds for non-
registration or dissolution and of a procedure for challenging and making decisions in
disputes of this kind. Maybe this is the reason why the courts have had to rely only on
the general provisions of the Constitution. This in itself is acceptable, but leaves the
courts to decide on rather abstract and even speculative grounds and allows them
rather broad powers of discretion.

My second point is that freedom of association is closely linked to freedom of
speech and opinion. Very often an association is created to express certain views and
opinions. Therefore, the statutes of the association inevitably reflect certain views and
goals which might also be regarded as political; all this depends very much on
interpretation. Because of the close link between freedom of expression and freedom
of association, the most appropriate and best way of assessing the nature of the
association and its conformity with the Constitution and the Convention is to conduct
an assessment based not just on a formal reading of the association's goals as set down
in the statutes, but also on the means the association intends to employ and,
especially, its actions and activities in real life. Hence, an assessment of the legality of
an association in abstracto, such as has been conducted here, confers an undue degree

of discretion on the authorities.
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PARTIDUL COMUNISTILOR (NEPECERISTI) AND UNGUREANTS 1
v. ROMANIA JUDGMENT

In the case of Partidul Comunistilor (Nepeceristi) and Ungureanu
v. Romania,
The European Court of Human Rights (Third Section), sitting as a
Chamber composed of;
Mr B. ZUPANCIC, President,
Mr ] HEDIGAN,
Mr L. CAFLISCH,
Mr C. BIrRsSAN,
Mrs A. GYULUMYAN,
Ms R. JAEGER,
Mr E. MYIJER, judges,
and Mr V. BERGER, Section Registrar,
Having deliberated in private on 16 September 2003 and 13 January
2005,
Delivers the following judgment, which was adopted on the last-
mentioned date:

PROCEDURE

. The case originated in an application (no. 46626/99) against Romania
lodged with the FEuropean Commission of Human Rights (“the
Commission”) under former Article 25 of the Convention for the Protection
of Human Rights and Fundamental Freedoms (“the Convention”) by a
political group, Partidul Comunistilor (Nepeceristi) (Party of communists
who have not been members of the Romanian Communist Party — “the
PCN™), and a Romantan national, Mr Gheorghe Ungureanu, on 14 April
1997.

2. The Romanian Government (“the Government”) were represented by
their Agent, Mrs R. Rizoiu, of the Ministry of Foreign Affairs.

3. The applicants complained that the refusal of their application to
register the PCN as a political party, in a judgment delivered by the
Bucharest Court of Appeal on 28 August 1996, had infringed their right to
freedom of association within the meaning of Article 11 of the Convention.
Having regard to the grounds on which the courts had refused registration,
they further submitted that they had been discriminated against on the basis
of their political opinions, in breach of Article 14 of the Convention.

4. The application was transmitted to the Court on 1 November 1998,
when Protocol No. 11 to the Convention came into force (Axticle 5 § 2 of
Protocol No. 11}, :

5. The application was allocated to the Second Section of the Court
(Rule 52 § 1 of the Rules of Court). Within that Section, the Chamber that
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would consider the case (Article 27 § 1 of the Convention) was constituted
as provided in Rule 26 § 1.
6. By a decision of 16 December 2003, the Chamber declared the

application admissible.

7. The applicants and the Government each filed observations on the
merits (Rule 59 § 1).

8 On 1 November 2004 the Court changed the composition of its
Sections (Rule 25 § 1). This case was assigned to the newly composed

Third Section (Rule 52 § 1).

THE FACTS
1. THE CIRCUMSTANCES OF THE CASE

A. The refusal of the application to register the PCN

9. The first applicant is a political group which was refused registration
as a political party in a judgment delivered by the Bucharest Court of
Appeal on 28 August 1996. The second applicant is its chairman.

10. On 23 March 1996 the PCN was founded at a national conference
chaired by the second applicant, at which its constitution and political
programme were adopted. The relevant parts of the constitution read as

follows:

“The PCN shall respect national sovereignty, the territorial integrity of the State, ifs
legal order and the principles of democracy. None of its members shall defame the
country and the pation, promote war and national, racial, class or religious hatred,
encourage discrimination, territorial separatism or public violence, or engage in
obscene and immoral activities.

The PCN is a free association of citizens who support political pluralism, uphold the
principles of a democratic law-based State and strive to defend their own interests

without denying those of others.
Aims

Article 1: The PCN shall express, represent and defend the political interests of the
workers, without any distinction based on ethnic origin, sex, age, profession, belief or
opinions. "Workers' means all those who earn their living by working, regardless of

activity ...

With a view o ensuring a constant increase in workers' living standards, the PCN
shall act within the law, using any means lawfully available to all political parties, to
gain political power in order to establish a humane and democratic society. ...
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Article 20: The PCN is not the successor of the former Romanian Commmmist Party,
with which it has no connection; it represents the continuation of the resistance
against the Communist Party prior to 1989. Being founded by and composed of
persons who were not members of the former Communist Party, the PCN emphasises
that none of the qualities with which the former Communist Party was credited, or the
criticisms that party aroused, should be attributed fo it.”

11, In its political programme, adopted on 23 March 1996, the PCN
stated that its aims were to defend workers' interests and to adhere to the
essence of communist doctrine, based on the following fundamental
principles: non-exploitation of certain persons by others or by the State;
social justice based on labour and proper qualitative competition; and
genuine democracy capable of securing the rights of the majority through
free elections in which all political tendencies should be allowed to take
part. It deplored what it called the antisocial and anti-working-class
direction in which Romanian society had moved since the overthrow of the
previous regime in 1989, and the country's transformation into a “colony.of
the European and global neo-colonialist empires”. The programme also
contained the following political ideas: :

“The thesis underlying all policy and all doctrine is that the main advantage in
politics is number, Those who are greatest in number are always right, irrespective of
the way they think or act, and this is constantly being borne out, as, for example, on

22 December 1989 when the anti-working-class, antisocial and antinational counter-
revolution emerged victorious in several European countries.

The starting-point of all workers' action has been the desire to change what is evil;
in practice, only what is good has changed, and almost completely. What do we mean
by good? ... During its years of socio-economic practice in the territory of former
Dacia[*], socialism achieved goals for the masses — despite the errors, excesses,
failings and abuses on the part of the former Communist Party bourgeoisie — which
workers cannot abandon or forget: the highest material and spiritual living standards
in history; the highest level of culture and civilisation in history ...; the broadest and
most extensive democratic legal framework ...

The PCN is a workers' revolutionary political group that acts in an organised,
conscious manner within the constitutional framework fo eradicate the effects of the
counter-revolution and to resume building the most humane and democratic society
ever known — socialism. Regardless of its position in relation to the other political
forces, [that is, whether it is] involved in the exercise of power and the administration
of the State, the PCN will strive to attain such goals as may ensure the protection of
the interests of the masses.”

12. On 4 April 1996 the second applicant, as the PCN's representative,
applied to the Bucharest County Court to enter it in the special register for
political parties.

1. Name of a territory in ancient times corresponding roughly to present-day Romania.
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13. By a decision of 19 April 1996, the court refused the application as
being ill-founded. The relevant passages of the reasoning of the decision

read as follows:

“In support of the application to register the party, a number of documents have
been filed: a list of the party leaders, a list of its founder members, the constitution
governing its organisation and functioning, its political programme, the lease for its
headquarters, evidence of its financial resources and its constitutive instrument,
namely the minutes of the national conference held on 23 March 1996.

It appears from an examination of the documents in the file that the party's
constitution, in the chapter setting out its aims, ... states that it sirives to gain political
power in order to establish a humane and democratic society.

It therefore follows from its constitution and political programme that the party
pursues the aim of establishing a humane State based on communist doctrine, which
would imply that the constitutional and legal order in place since 1989 is inhumane
and not founded on genuine democracy.

The party is therefore in breach of Article 2 §§ 3 and 4 of Legislative Decree
no. 8/1989, which provides that ‘the aims of political parties must be based on respect
for sovereignty, and that the means employed to achieve them must be in accordance

(T}

with Romania's constitutional and legal order".

14. On 6 July 1994 the applicant appealed against that decision to the
Bucharest Court of Appeal. In a judgment delivered on 28 August 1996, the
Court of Appeal dismissed the appeal on the ground that the assessment
made in the decision had been correct. It finalised the text of the judgment
on 21 October 1996 and sent it to the Bucharest County Court to be
archived. The second applicant states that he learned of the reasons for the
judgment on 13 November 1996. The retevant paragraph of the reasoning
~reads as follows:

«As to the final ground of appeal, concerning the merits of the case, the first-
instance court was correct in considering the [PCN's] constifution to be in breach of

Legislative Decree no. 8/1989 with regard to the country's constitutional and legal
order. Accordingly, the Court dismisses the complaint as being ill-founded.”

15. On 28 May 1997 the Procurator-General of Romania informed the
second applicant that he could see no reason to lodge an application (recurs
fn anulare) to have the judgment of 28 August 1996 quashed.

16. The second applicant lodged an application to set aside (contestatie
tn anulare), which the Bucharest County Court dismissed as being out of

time on 5 December 1997.

B. The second applicant's subsequent publications

17. After 1997 the second applicant continued to express his political
opinions in the newspaper Peniru socialism (“For Socialism”), of which he
was the editor. On 13 August 1998 he published an article entitled “The
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communist manifesto”, which proclaimed his attachment to communist
doctrine and criticised both the direction taken by the Communist Party
leaders before 1989 and the policy pursued by successive governments since
then. A large number of articles which the second applicant published in the
newspaper in 1998 and 1999 contained slogans such as “Workers of all
countries, unite!”, “The struggle continues!™ and “Long live socialism!”. In
one article he stated that, once in power, he would “accept only those who
accept{ed him]”.

18. In 2000 the second applicant published a book, The anti-socialist,
anti-working-class and antinational counter-revolution, in which he replied
to about a hundred questions from a journalist. In December 2003 he sent
the Court a copy of the book. In it he set out his political vision, outlining
his commitment to communist doctrine and the working classes and
describing Marx as the greatest political philosopher of all humanity; he
also criticised both the authorities' gradual betrayal, in his view, of
communist ideals prior to 1989 — while praising former President
Ceausescu — and the policy pursued by those in power after that date. He
stated that, unlike the pre-1989 communist regime, he was in favour of firee,
multi-party elections in which all the political forces could take part, except
extremists and fascists, and voiced his support for a form of political
competition based on respect for others and their political views. Among
other things, he referred to the difficulties encountered since 1989 in finding
sufficient members to register the PCN and to the fact that the party was not
well known in Romania, particularly among those for whom it was
primarily intended, the peasants and workers.

19. Arguing that socialism had in the past been the subject of frequent
“attacks” designed to destroy if, examples being the events in 1968 in
Prague, 1978 in Poland and 1985 and 1993 in Russia, the second applicant
stated in conclusion to his reply to a question from the journalist:

“As long as there are still capitalist, imperialist and religious brutes in the world,
whose main aim is to enslave others, the conditions for further internal and external
activities against socialism will continue to exist, ... [socialism] being a fundamental
idea and belief of the people; remember the endless succession of attacks against the
forces of good in fairy tales ... These attacks will not cease until the hideous and
parasitic farmyard fowls, who commit crimes in all places and at ali times, have been
destroyed.”

20. He stated in the book that the political system would in time become
structured according to social class, that the PCN sought to represent the
interests of the peasants and workers, and that a democratic parliament
should reflect the country's social structure, with the two classes in guestion
holding the vast majority of seats according to their share of the population.

21. Arguing that capitalism encouraged theft, the second applicant stated
in the book that the masses, who despised wealth, would move away from
the post-1989 political parties and, over about fifty years, towards the PCN.
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97, With regard to propesty, he stated that it was for the people to decide
whether privatisation was beneficial and that “the rich” could enjoy
possessions they had obtained by lawful means. As to the restitution of
property that had passed into State ownership during the communist regime,
the second applicant considered that property confiscated for political
reasons should be returned, although entire buildings and factories should
not, because the nationalisation measures carried out after 1947-48 had been

acts of social justice.

II. RELEVANT DOMESTIC LAW

73, At the material time the relevant provisions of Legislative Decree
no. 8/1989 on the registration and operation of political parties, which was
published in the Official Gazette on 31 December 1989 and repealed by the
Political Parties Act (Law no. 27 of 26 April 1996), read as follows:

Article 1

“political parties may be freely founded in Romania, with the exception of fascist
parties or those that spread ideas confrary fo the constitutional and legal order. No
other objection, whether based on race, religion, nationality, level of culture, sex or
political views, may hinder the formation and operation of political parties ...”

Article 2

1

3. The aims of pelitical parties and public-interest organisations shall be based on
respect for the nation's sovereignty, independence and territorial integrity and for
democracy, in order to ensure the exercise of citizens' Tights and freedoms and to
uphold the dignity of the Romanian pation.

4. The means employed to achieve the aims of political parties and public-interest
organisations shall be in accordance with Romaria's constitutional and legal order.”

Article 5

“Political parties shall be registered with the Bucharest County Court, which shall
give a decision within five days as to whether they have been lawfully constituted. An
appeal against the decision of the Bucharest County Court shall lie to the Supreme

Court of Justice ...”
24, Article 37 § 2 of the Constitution provides. |

“Any political parties or organisations which, through their aims or activities,
campaign against political pluralism, the principles of the tule of law, or the
sovereignty, integrity or independence of Romania, shall be unconstitutional ...”
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25. Section 3 of the National Security Act (Law no. 51/1991) provides:

“The following shall constitute a threat to the national security of Romania: ...
(h) the act of provoking, organising, carrying out or supporting, by whatever means,
any totslitarian or extremist action inspired by communism, fascism, ... racism, anti-
Semitism, revisionism or separatism that might jeopardise in any manner the unity
and territorial integrity of Romania; and the act of encouraging activities that might
undermine the rule of law.”

Section 13 provides that, in cases referred to in section 3 above, the
public prosecutor may allow certain measures to be taken, such as phone-
tapping, in order to obtain further information about the acts in guestion.

By section 19, the formation and organisation of intelligence networks
capable of undermining national security is an offence punishable by two to
seven years' imprisonment.

THE LAW

I. ALLEGED VIOLATION OF ARTICLE 11 OF THE CONVENTION

26. The applicants complained that the domestic courts' refusal of their
application to register the PCN as a political party had infringed their right
to freedom of association, as guaranteed by Article 11 of the Convention,
which provides:

“1. Bveryone has the right to freedom of peaceful assembly and to freedom of
association with others, including the right to form and to join trade mions for the
proteciion of his interests,

2. Mo restrictions shall be placed on the exercise of these rights other than such as
are prescribed by law and are necessary in a democratic society in the interests of .
natiopal security or public safety, for the prevention of disorder or crime, for the
protection of health or morals or for the protection of the rights and freedoms of
others. This Article shall not prevent the imposition of lawful resfrictions on the
exercise of these rights by members of the armed forces, of the police or of the
administration of the State.”

B. Whether the interference was justified

3. “Necessary in a democratic society”
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(b} The Court's assessment

44. The Court reiterates that, notwithstanding its autonomous role and
particular sphere of application, Article 11 must also be considered in the
light of Article 10. The protection of opinions and the freedom to express
them is one of the objectives of the freedoms of assembly and association as
enshrined in Article 11. That applies all the more in relation to political
parties in view of their essential role in ensuring pluralism and the proper
functioning of democracy. '

45 The Court considers that there can be no democracy without
pluralism. It is for that reason that freedom of expression as enshrined in
Article 10 is applicable, subject to paragraph 2, not only to “information” or
«ideas” that are favourably received or regarded as inoffensive or as a
matter of indifference, but also to those that offend, shock or disturb (see,
among other authorities, Handyside v. the United Kingdom, judgment of 7
December 1976, Series A no. 24, p. 23, § 49, and Jersild v. Denmark,
judgment of 23 September 1994, Series A no. 298, p. 26, § 37). The fact
that their activities form part of a collective exercise of the freedom of
expression in itself entitles political parties to seek the protection of
Articles 10 and 11 of the Convention (see United Communist Party of
Turkey and Others v. Turkey, judgment of 30 January 1998, Reports of
Judgments and Decisions 1998-1, pp. 20-21, §§ 42-43).

46. The Court has previously held that a political party may cantpaign
for a change in the law or the legal and constitutional structures of the State
on two conditions: firstly, the means used to that end must in every respect
be legal and democratic, and secondly, the change proposed must itself be
compatible with fundamental democratic principles. It necessarily follows
that a political party whose Jeaders incite to violence or put forward a policy
which does not comply with one or more of the rules of democracy or which,
is aimed at the destruction of democracy and the flouting of the rights and
freedoms recognised in a democracy cammot lay claim to the Convention's
protection against penalties imposed on those grounds (see Yazar and
Others v. Turkey, nos. 22723/93, 22724/93 and 22725/93, § 49, ECHR
2002-11, and [Refuh Partisi (the Welfare Party) and Others v. Turkey [GC],
nos. 41340798, 41342/98, 41343/98 and 41344/98,] § 98 |, ECHR 2003-1I}). -

47. Moreover, for the purpose of determining whether an interference is
necessary in a democratic society, the adjective “necessary”, within the
meaning of Article 11 § 2, implies the existence of a “pressing social need”.

48 The Coutt reiterates that its examination of whether the refusal to
register a political party met a “pressing social need” must concentrate on
the following points: (i) whether there was plausible evidence that the risk
to democracy was sufficiently imminent; (if) whether the leaders' acts and
speeches taken into consideration in the case under review were imputable
to the political party concerned; and (iil) whether the acts and speeches
imputable to the political party formed a whole which gave a clear picture

T T
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of a model of society conceived and advocated by the party which was
incompatible with the concept of a “democratic society”. Its overall
examination of the above points must also take account of the historical
context in which the refusal to register the party concerned took place (see
Refah Partisi (the Welfare Party) and Others, cited above, § 104).

49. The Court's task is not to take the place of the competent national
authorities but rather to review under Article 11 the decisions they delivered
pursuant to their power of appreciation. This does not mean that the Court's
supervision is limited to ascertaining whether a respondent State exercised
its discretion reasonably, carefully and in good faith. It must look at the
interference complained of in the light of the case as a whole in order to
determine whether it was “proportionate to the legitimate aim pursued” and
whether the reasons adduced by the national authorities to justify it are
“relevant and sufficient”. In so doing, the Court has to satisfy itseif that the
national authorities applied standards which were in conformity with the
principles embodied in Article 11 and, moreover, that they based their
decisions on an acceptable assessment of the relevant facts (see, mutatis
mutandis, Ahmed and Others v. the United Kingdom, judgment of
2 September 1998, Reports 1998-V1, pp. 2377-78, § 55, and Goodwin v. the
United Kingdom, judgment of 27 March 1996, Reports 1996-11, pp. 500-01,
§ 40).

50. In the instant case the Court must assess whether the interference in

issue, namely the refusal by the Bucharest Court of Appeal to register the
PCN as a political party in a judgment of 28 August 1996, met a “pressing

social need” and was “proportionate to the legitimate aims pursued”.

51. The Court notes at the outset that the national courts based their
refusal of the applicants' application solely on an assessment of whether the
PCN's constitution and political programme complied with the provisions of
Legislative Decree no. 8/1989; the PCN had not been politically active
before applying for registration. It observes in this connection that neither
the Bucharest County Court nor the Bucharest Court of Appeal based their
respective decisions of 19 April 1996 and 28 August 1996 on any other
document produced by the PCN or on any particular pogition taken by the
second applicant or any other leader of the PCN. Like the national
authorities, the Court will therefore take the PCN's political programme and
constitution as a basis for assessing whether the interference in question was
necessary (see, among other authorities, Refuh Partisi (the Welfare Party)
and Others, cited above, § 116, and United Communist Party of Turkey and
Others, cited above, p. 25, § 51).

52. In this conmection, the Court cannot accede to the Government's
request to extend the scope of its examination to the policy statements made
by the second applicant, several years after the interference in issue, in the
press articles published in 1998 and 1999 and the book The anti-socialist,
anti-working-class and antinational counter-revolution published i 2000.
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It observes that it adopted a similar approach in a case in which political
speeches made before the dissolution of the applicant party had not been
taken into account by the domestic courts (see Dicle for the Democracy
Party (DEP) v. Turkey, no. 25141/94, § 50, 10 December 2002). It cannot
take the place of the domestic courts in assessing facts outside the scope of
the case, the more so in the instant case as the facts referred to by the
Government occurred after the interference in issue.

In any event, the Court cannot find any statements in the second
applicant's subsequent publications, despite the critical and sometimes
hostile language used, that might reasonably be construed as a call for the
use of violence for polifical ends or as a policy in breach of the rules of
democracy. In this connection, the Court observes that, even in these
unofficial documents aimed at potential supporters of the PCN, the second
applicant stated that be was in favour of free, multi-party elections and a
political system based on respect for others and their political opinions (see
paragraph 18 above).

53. The Court observes that in refusing the application to register the
PCN, the Bucharest Court of Appeal endorsed, without elaborating on, the
reasoning of the Bucharest County Court 10 the effect that the PCN was
secking to gain political power in order to establish a humane State founded
on communist doctrine, which in the court's view implied that the applicants
regarded the constitutional and legal order that had been in place since 1989
as inhumane and not based on genuine democracy.

Accordingly, the domestic courts held that the PCN had infringed
Article 2 §§ 3 and 4 of Legislative Decree no. 8/1989. It appears from a
combined reading of their decisions that the reproach made against the
applicants was that the PCN's aims did not uphold national sovereignty and,
in particular, that the means propo sed for achieving them were incompatible
with the constitutional and legal order in place in Romania. Accordingly,
the Court's assessment of the necessity of the interference in issue will relate
mainly to the reasons given by the domestic courts for refusing the
applicants’ application (see, mutatis mutandis, United Communist Party of
Turkey and Others, cited above, p. 25, § 52).

54. BExamining the PCN's constitution and political programme, the
Court observes that these documents lay emphasis on upholding the
country's national sovereignty, territorial  integrity and legal and
constitutional order, and on the principles of democracy, including political
pluralism, universal suffrage and freedom to take part in politics. It further
notes that they do not contain any passages that may be considered a call for
the use of violence, an uprising or any other form of rejection of democratic
principles — an essential factor to be taken into consideration — or for the
“dictatotship of the proletariat” (see Socidlist Party of Turkey (STI) and
Others v. Turkey, no. 26482/95, § 45, 12 November 2003, and, conversely,
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Communist Party of Germany v. Federal Republic of Germany, no. 250/57,
Commission decision of 20 July 1957, Yearbook I, p. 222).

55. The Court notes that the PCN's political programme and constitution
in fact contained passages criticising both the abuses committed before 1989.
by the former Communist Party, from which it distanced itself — not least
through its own name — and the policy pursued since 1989.

The Court considers one of the principal characteristics of democracy to
be the possibility it offers of addressing through dialogue, without recourse
to violence, issues raised by different strands of political opinion, even
when they are irksome or disturbing. Democracy thrives on freedom of
expression. From that point of view, there can be no justification for
hindering a political group that complies with fundamental democratic
principles (see paragraph 46 above) solely because it has criticised the
country's constitutional and legal order and sought a public debate in the
political arena (see, mutatis mutandis, United Communist Party of Turkey
and Others, cited above, p. 27, § 57). In the instant case the domestic courts
did not show any way in which the PCN's programme and constitution were
contrary to the country's constitutional and legal order and, in particular, to
the fundamental principies of democracy.

In this connection, the Court cannot accept the Government's argument
that Romania cannot allow the emergence of a new commumist party to
form the subject of a democratic debate.

56. Admittedly, the political experience of the Contracting States has
shown that in the past political parties with aims contrary to the
fundamental principles of democracy have not revealed such aims in their
official publications until after taking power. A party's political programme
may conceal objectives and intentions different from the ones it proclaims.
To verify that it does not, the content of the programme must be compared
with the actions of the party's leaders and the positions they defend (see
Refah Partisi (the Welfare Party) and Others, cited above, § 101).

57. In the present case the PCN's programme could hardly have been
belied by any practical action it took, since its application for registration
was refused and it consequently did not even have time to take any action. It
was thus penalised for conduct relating solely to the exercise of freedom of
exXpression.

58. The Court is also prepared to take into account the historical
background to cases before it, in this instance Romania's experience of
totalitarian communism pricr to 1989. However, it observes that that
context cannot by itself justify the need for the interference, especially as

communist parties adhering to Marxist ideology exist in a number of

countries that are signatories to the Convention.
The Court accordingly observes that the criteria defining a “pressing
social need” (see paragraph 48 above) have not been satisfied in the instant

case, as the courts failed to establish that the applicants' political programme
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was incompatible with a “democratic society”, let alone that there was
evidence of a sufficiently imminent risk to democracy.

59, Nor is there any need to bring Article 17 into play as nothing in the
constitution and programme of the PCN warrants the conclusion that it
relied on the Convention to engage in activity or perform acts aimed at the
destruction of any of the rights and freedoms set forth in it (see Unifed
Communist Party of Turkey and Others, cited above, p. 27, § 60).

60. Accordingly, a measure as drastic as the refusal of the applicants’
application to register the PCN as a political party, before its activities had
even started, is disproportionate to the aim pursued and consequently
unnecessary in a democratic society.

61. There has therefore been a violation of Article 11 of the Convention.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Holds that there has been a violation of Article 11 of the Convention;

Done in French, and notified in writing on 3 February 2005, pursuant to
Rule 77 §§ 2 and 3 of the Rules of Court.

Vincent BERGER Bo#tjan ZUPANCIC
Registrar President
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