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"97 .. the many bilateral treaties for the protection of investments
on which the argument depends vary in their substantive
obligations, while they are large in number their coverage is
limited;, and, as we have aready said, in terms of opinion juris
thereis no indication that they reflect a genera sense of obligation.
The failure of efforts to establish a multilateral agreement on
investment provides further evidence of that lack of a sense of
obligation. ... °
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o970 12V KDY, AT O7°-HY INN23W NPMIRDI MIAR DU MR YR DRIV UOWAT

Recent Developments in International Investment Agreements (UNCTAD, 2009), bwnb w1 *
http://www.unctad.org/en/docs/webdiaei a20098_en.pdf
SPIRDI XTI PT ATPY 1T TMRDI VOWAY TR 93R 25 YD [ HwnY KA

"25. Thereis no presumption that a succession of similar treaty provisionsgivesriseto a
new customary rule with the same content”. ILA Statement of Principles Applicableto
the Formation of General Customary International Law (2000), pp. 47-48.

ax LT I IR

T Gazzini, 'The Role of Customary International Law in the Field of Foreign Investment' (2007) 8 Journal
of World Investment and Trade 691, 694; P Dumberry, '‘Are BITs Representing the 'New' Customary
International Law in International Investment Law? (August 26, 2010) 28 Penn Sate International Law
Review 675. Available at SSRN: http://ssrn.com/abstract=1666218

UPSv. Canada, UNCITRAL (NAFTA), Award on Jurisdiction of 22 November 2002, [97], °©
http://naftacl aims.com/Disputes/ Canada/ UPS UPSAwardOnJuri sdi ction.pdf
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Rialrkam

1. Each Party shall accord sympathetic consideration to, and shall
afford adequate opportunity for consultation regarding, such
representations as the other Party may make with respect to any
matter affecting the operation of the present Treaty.

2. Any dispute between the Parties as to the interpretation or
application of the present Treaty, not satisfactorily adjusted by
diplomacy, shall be submitted to the International Court of Justice,
unless the Parties agree to settlement by some other pacific means.
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W% 2507 0°91° D77 ,TI000T WY 220 PR DI 0umeedTI oovan oX (2)

WD R N L hwn L (pacific means) mank m»23pn 0°5772 7000 DR

,(6 yup) 28/3/2010 nanwan 7732 2" MM TRER .1 1T wY 2690/09 3" u

http://www.lawpubshop.co.il/?Categoryl D=266& Articlel D=1868
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Article 27 Internal law and observance of treaties

A party may not invoke the provisions of its internal law as
justification for its failure to perform a treaty. This rule is without
prejudice to article 46.
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Article 14: Exhaustion of local remedies
1. A State may not present an international claim in respect of an
injury to a national or other person referred to in draft article 8
before the injured person has, subject to draft article 15, exhausted
al local remedies.™

apwnn 9952 1anw (Commentary) 75w MWD 1272 77TaR NIRDI vOWRY TN
16 57¥% 9IRS TIA NP DW PIA CPODA DX PAIR ST 9YOW L3I CAIPAT UdWAT NN

17 avoaxn 9y o3 50 Y990

Interhandel Case (Switzerland v. United Sates of America), Preliminary objections,[1959] ,5w»? w1
ICIRep 6, 27.

wy
ILC, 2006 Draft Articles on Diplomatic Protection with commentaries

http://untreaty.un.org/il c/texts/instruments/english/commentaries/9 8 2006.pdf

7 TUIVA AP 0N W mIRDa vown gy P

(1) Draft article 14 seeksto codify the rule of customary internationa law requiring the
exhaustion of local remedies as a prerequisite for the exercise of diplomatic protection.
This rule was recognized by the International Court of Justice in the Interhandel case as
“a well-established rule of customary international law” and by a Chamber of the
International Court in the Elettronica Scula (ELSl) case as “an important principle of
customary international law”. The exhaustion of local remedies rule ensures that “the
State where the violation occurred should have an opportunity to redress it by its own
means, within the framework of its own domestic system”. The Internationa Law
Commission has previoudy considered the exhaustion of local remedies in the context of
its work on State responsibility and concluded that it is a “principle of genera
international law” supported by judicial decisions, State practice, treaties and the writings
of jurists. [footnotes omitted] Ibid, 71.

P9I T IV AN 0" YW MmN vawny gty Y

(2) Both natural and legal persons are required to exhaust local remedies. A foreign
company financed partly or mainly by public capital is also required to exhaust local
remedies. Non-nationals of the State exercising protection, entitted to diplomatic
protection in the exceptiona circumstances provided for in draft article 8, are aso
required to exhaust local remedies.
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50. .... The Chamber has no doubt that the parties to a treaty can
therein either agree that the local remedies rule shall not apply to
claims based on aleged breaches of that treaty; or confirm that it
shall apply. Yet the Chamber finds itself unable to accept that
an important principle of customary international law should
be held to have been tacitly dispensed with, in the absence of
any words making clear an intention to do so. This part of the
United States response to the Italian objection must therefore be
rejected.® (Emphasis added)

W° WRD ,0°7°20 DO7Y0 PR WK (DO 2PN PO NOATI NPIpR MvN MXnk a2 .13

T2 WP PR WRD L(DYANIT AT MW onrn 212°¥7) 791N N2 A 100

ST TOIY D0 DMIRT DW mIRDIA VOWRY FTYIA Y990 nurwY 14(3)-1 14(2) oooowo™®
Article 14
2. “Local remedies” means legal remedies which are open to the injured person before
the judicial or administrative courts or bodies, whether ordinary or special, of the State
alleged to be responsible for causing the injury.
3. Loca remedies shall be exhausted where an international claim, or request for a
declaratory judgment related to the claim, is brought preponderantly on the basis of an
injury to anational or other person referred to in draft article 8.

Elettronica Scula Sp.A. (ELS) (United States v Italy), Judgment of 20 July 1989, [1989] ICJ Rep 15, *°
[50].

55 %1 ,ELSI 7"o0
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44. In matters of diplomatic protection, it is incumbent on the

applicant to prove that local remedies were indeed exhausted

or to establish that exceptional circumstances relieved the

allegedly injured person whom the applicant seeksto protect of

the obligation to exhaust available local remedies (see

Elettronica Scula Sp.A. (ELS) (United States of America v.

Italy), 1.C.J. Reports 1989, pp. 43-44, para. 53). It is for the

respondent to convince the Court that there were effective

remedies in its domestic legal system that were not exhausted (see

ibid., p. 46, para. 59).” (Emphasis added)
3D-5Y PTXY MIRDIT 1T D227 AYOAN N2 MIXIR WIAN 2702 W AW 9K 9o 21900 (15
NR MIXN? N°727 MZIR 2w DOPPWNRT 2¥ 700 ORI NI OV M7 NInRY 24(2) 7v0
D°ON7 7119 H91D) HRWOT 1T CD-5¥ aMWI? DT 0290 02VOWwnT DYTYon 93
0727 MIXAR 5V P01 1 1012 0917 200, (PRI DT OTO-HY 1P IR MY 0OTn
vOWNA SH92 1A% (NI P 99ID) IR NvTa DWW PTA OHR2 12 a7°no Bwoapna
N2 3% 995 7172 ,(N°020 MEIRD DRI 192 MITTOT NIARD WARIW MR 221D) MNP
927 MIXIR 2w NAYPA IR0 NRPD OMIRDAT LOWAT Y997 MDOTY MIRDIAN 1T
TTT NP2 MR MIPTA TR MYIN WONT? 7701 993 T9an AR NPMIRDI1AT Mypwan onna

P9 NP2 MXIR W1, 1945 nIwa IR0 1T 002 YW IR IRD ART2 PTEY 0IRD10a0

UMDY AN 9272 MR VOWNR TTYIT MUY 15 APYo v X1 ,0vnn oy 2

UNGA Sixth Committee (58" session) 'Draft Articles on Diplomatic Protection’ (2006) appearsin Official
Records of the General Assembly, Sixty First Session, Supplement No. 10, UN Doc A/61/10
http://untreaty.un.org/ilc/texts/instruments/english/draft%20articles/9 8 2006.pdf

Diallo (Guinea v. Congo) (Preliminary Objections, 24 May 2007) General List No. 103[2007] ICJRep %
1, [44], available at: http://www.icj-cij.org/docket/fil es/103/13856. pdf
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N2 MIXOR S0 MITTR 079w (20T°ARN IR DUORITTIR) ONEYA DOYPURTY MOWORA
a0 0TI MNPYR TR .2INIRDI 2791127702 DRI NHWRR TA1 W' 3Yean W
W AWRI P MPIPANA NTY 209120 0PMIRDI 2ONVW KIT 22RIDT MNIRTIAT LOWAR YW
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31 wpna v (ICSID) mypw: *21050 25 "MIR?1P2

“Consent of the parties is the cor ner stone of the jurisdiction of the Centre.”**

(Emphasis added)

3w) ICSID nank? Mrgn MOTWXAW 771721 877 7% PR T AN TIRY Ranm 17

10717 YW 0°5N12°70% VIDW NIDAD TIPN AR 7722 (YR 1DIVXT N2 MXIR O3 ORI

D3 IR ,MYPWI 221090 1D aPMKDIA D°HN W MIDW MIMD IV DYTTEA NNO0T W 2w pn Tpana by 2

JG Merrillis, International Dispute Settlement (4th edn, CUP, Cambridge, 2005), 103; C Reiner and C
Schreuer, '"Human Rights and I nternational Investment Arbitration' in PM Dupuy, F Francioni and EU
Petersmann (eds), Human Rightsin International Investment Law and Arbitration (OUP, Oxford, 2009),
82.

IBRD, Report of The Executive Directors on the Convention on the Settlement of Investment Disputes
Between States and Nationals of other States (18 March 1965), section B part V, available at

http://icsid.worldbank.org/| CSID/Stati cFil es/basi cdoc/partB-section05.htm .
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Declaring that no Contracting State shall by the mere fact of its
ratification, acceptance or approval of this Convention and
without its consent be deemed to be under any obligation to
submit any particular dispute to conciliation or arbitration,
..." (Emphasis added)®

VIDW NIDAD NYIPAW WOATA 2991000 WY 1M DR PR mIanRh 25 9vo o
1979% 109077 IR WOATY — 2N02Y — DUTTNT 1Y NNI0T DR N2°mn 107 v 2vhnauk

% mypws 31090 2
:MYPW *1°T 9 01902 NXT o wRn Schreuer & Dolzer o

The jurisdiction of ICSID requires an investment dispute of a
legal nature between a state party to the Convention and a nation of
another state that is aso a party to the Convention. In addition,
the two parties to the dispute (the host state and the investor)
must have consented to ICSID's jurisdiction.”” (Emphasis
added)

NI°TA P2 TI0O0 2WH MIRD1A H112°707 LIDW MOND N1IPAR MNI2 RINY NN 79X 7w .18
1D M300 ORI NPT W 2032 An008 RNT (R 70T 9o1) 20 2OYRPwH 1A% DR
TIARY A1TAN MV A0 NRN) MI1TA P2 NIPIRDIA TIRR2 ,5wn? Linenh a1 203

(MYPW:T 921000 27 IR 1WA DR PR

Convention on the Settlement of Investment Disputes between States and Nationals of Other States %
(opened for signature 18 March 1965, entry into force 14 October 1966) 575 UNTS 159, available at:
http://icsid.worldbank.org/I CSI D/Steti cFiles/basicdoc_en-archive/ICSID_English.pdf

P97 M ICSID nanxb 25(1) o 28

(1) Thejurisdiction of the Centre shall extend to any legal dispute arising directly out of
an investment, between a Contracting State (or any constituent subdivision or agency of a
Contracting State designated to the Centre by that State) and a national of another
Contracting State, which the partiesto the dispute consent in writing to submit to the

Centre. When the parties have given their consent, no party may withdraw its consent
unilaterally. (Emphasis added)

Dolzer & Schreuer, Principles of International Investment Law (OUP, Oxford, 2008), 223. %
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Agreement between the Government of the State of Israel and the ) 10™5p% x> 12 AKRA IR ,Swnb w1 2

an3, Government of the Republic of Cyprus for the Reciproca Promotion and Protection of Investments
'TPWY AYAN 7T WOATY 1991 P07I9R W 001 DOWpWwaw DWIIDN N30 IR PRI 7101 ow L,(1417 'on ik
NYWnn O¥) SN1TR-PAT NWPHI 223030 NWH DYTTEN OW NWIIDA 719077 4012 NRN L(FINKY 8 AP yo) n1nMma Hnavnh
A9 77N ,7InRY 8 YD L(FInKY 9 PYD) MNMa Y11270a (1°079p

Settlement of I nvestment Disputes between a Contracting Party and an I nvestor.

Any dispute which may arise between an investor of one Contracting Party and the other
Contracting Party in connection with an investment made in the territory of the latter
shall be subject to negotiations between the parties to the dispute.

If any dispute between an investor of one Contracting Party and the other Contracting
Party cannot be thus settled within a period of six months, the investor shall be entitled to
submit the dispute to any of the following bodies at the option of the investor concerned:

a) a court of competent jurisdiction of the Contracting Party in whose territory the
investment was made; or

b) the International Center for the Settlement of Investment Disputes (ICSID) having
regard to the applicable provisions of the Convention on the Settlement of Investment
Disputes between States and Nationals of Other States, opened for signature at
Washington D.C. on March 18, 1965; or

c) theArbitra Tribuna of the International Chamber of Commerce in Paris; or

d) an arbitrator or international ad hoc arbitral tribuna as agreed by the parties to the
dispute. The arbitral tribunal shall be established according to the principles contained in
Article9, ..........

MYPWA 5¥ 713N TITY KL PRINNK 722 D27 MEIX P2 7I9RD 24-25 000°wo bwnb ax 2
Treaty between the United States of America and the Oriental Republic of Uruguay concerning the
Encouragement and Reciprocal Protection of Investment , Treaty Doc 109-9. Available at:

http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi 2dbname=109 cong documents& docid=f:td009.109.pdf
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TREATY BETWEEN THE GOVERNMENT OF THE UNITED STATES OF AMERICA AND THE
GOVERNMENT OF [Country] CONCERNING THE ENCOURAGEMENT AND RECIPROCAL
PROTECTION OF INVESTMENT

http://www.ustr.gov/sites/defaul t/fil es/U.S.%20model %20BI T. pdf

P9I M M NIRY 6(5) Arvo 2

5. Nationals and companies of either Party shall in no case be accorded, within the
territories of the other Party, less than nationa treatment and most-favored-nation
treatment with respect to the matters set forth in paragraphs 2 and 3 of the present Article.
Moreover, enterprises in which nationals and companies of either Party have a
controlling interest shall be accorded, within the territories of the other Party, not less
than nationa treatment and most-favored-nation treatment in all matters relating to the
taking of privately owned enterprises into public ownership and to the placing of such
enterprises under public control.

M Ry 7(1) gvo w2
MR MRS 7(2) Py w3

MR MRS 7(3) w0 w1 ®
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The term "most-favored-nation treatment” means treatment
accorded within the territories of a Party upon terms no less
favorable than the treatment accorded therein, in like situations, to
nationals, companies, products, vessels or other objects, as the case
may be, of any third country. It is understood that established
concessions and regimes which antedate the independence of Israel
do not come within the purview of Article VII, paragraph 4, and
Article VIII, paragraph 3.

A7VVAT 2IDOVT D272 99377 NN 1272 JIART 9w 0"IT 1D 9o AR Dyw Uxh v .23
TWR2 NP2 [TYIMT YDV N2 AR DR WK DI TIRNT DWOR AR AN AN
MST® WP R ORTNDY LKA 30 2on 2MMINDIR 2791129902 2901000 2B 2
DO012°702 ACIWR TR DR RwRnT TAI ‘MRS’ mphan weaTe awpwn hw
WP NP2 ATVING 90T NIN? MRS oy MTTR Naek? 5(1) Avo .ovnRDa
TN 2°53197 2991127707 WP P NRT TR — D°21030 WY 27901 OPVIDW DOIMIN?

MPTAT NWH DA 93 5w 7mwsaus

Nationals and companies of either Party shall be accorded national
treatment and most-favored-nation treatment with respect to
access to the courts of justice and to administrative tribunals
and agencies within the territories of the other Party, in all
degrees of jurisdiction, both In pursuit and in defense of their
rights. It is understood that companies of either Party not engaged
in activities within the territories of the other Party shall enjoy such
access therein without any requirement of registration or
domestication. (Emphasis added)

P97 RN MRy 16(2) prvo ¥

2. Articles produced by nationals and companies of either Party within the territories of
the other Party, or by companies of the latter Party controlled by such nationals and
companies, shall be accorded therein treatment no less favorable than that accorded to
like articles of national origin by whatever person or company produced, in all matters
affecting exportation, taxation, sale, distribution, storage and use.
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Contracts entered into between nationals and companies of
either Party and nationals and companies of the other Party,
that provide for the settlement by arbitration of controversies, shall
not be deemed unenforceable within the territories of such
other Party merely on the grounds that the place designated
for the arbitration proceedings is outside such territories or that
the nationality of one or more of the arbitrators is not that of such
other Party. No award duly rendered pursuant to any such contract,
and fina and enforceable under the laws of the place where
rendered, shall be deemed invalid or denied effective means of
enforcement within the territories of either Party merely on the
grounds that the place where such award was rendered is outside
such territories or that the nationality of one or more of the
arbitratorsis not that of such Party. (Emphasis added).
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Article 4: M ost-Favor ed-Nation Treatment

1. Each Party shall accord to investors of the other Party treatment
no less favorable than that it accords, in like circumstances, to
investors of any non-Party with respect to the establishment,
acquisition, expansion, management, conduct, operation, and sale
or other disposition of investmentsin itsterritory.

2. Each Party shall accord to covered investments treatment no less
favorable than that it accords, in like circumstances, to investments
in its territory of investors of any non-Party with respect to the
establishment, acquisition, expansion, management, conduct,
operation, and sale or other disposition of investments.®’
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191. The assertion that since Article 10 of the Argentina-Germany

BIT relates to investor-State dispute settlement and Article VII of
the ArgentinaUS BIT aso reates to investor-State dispute
settlement, therefore it is gusdem generis of the same kind — isa
specious plea: this is not the true principle of gjusdem generis as
applicable to an MFN clause. In the Draft Articles of the
International Law Commission on M ost-Favoured-Nation
Clauses (with Commentaries 1978) it isstated “under the most-
favoured-nation clause the beneficiary state acquire, for itself
and for the benefits of persons or things in a determined
relationship with it only those rights which fall within the
limits of the subject matter of the clause.”

Wintershall Aktiengesellschaft v Argentina, ICSID Case No ARB/04/14, Award of 8 December 2008

http://ita.law.uvic.ca/documents/Wintershal | .pdf

197 poo Wintershall v Argentina i *°
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193. If, therefore, Parties did not “have in mind” the dispute
resolution clause in connection with adverse treatment of
investments, as mentioned in paragraphs (1) and (2) of Article
4, it is not possible to say that they had in mind some other
“treatment” less favourable than that accorded to investments
of its nationals or investments of nationals or companies of
third countries specified in Article 3. If measures tantamount to
expropriation or nationalization and measures not granting full
protection and security to investments of nationals or companies of
either Contracting Party in the territory of the other Contracting
Party (which is the gravamen of the case in the Request for
Arbitration) cannot apply to or extend to the dispute resolution
clause (Article 10), it is difficult to say that when the
Contracting Parties used the word “treatment” in Article 3
they “had in mind” the dispute resolution clause in Article 10.
(footnotes omitted, emphasis added)

717 120 DR WD MWAT DR WOATT 7T DN DM 192072 B Y 11200

Nahkda)eu]

" ... the scope of application of a substantive obligation is an
entirely separate question to the conferral of jurisdiction upon an
international tribunal, Jurisdiction in International law depends
solely upon consent. This is a difficult concept in any event in
investment arbitration. Given the absence of a meeting of minds
between investor and host State, consent has to be constructed
from the standing consent given by the State by treaty, and the
subsequent consent given by the investor at the time the claim is
submitted to arbitration. I n those cir cumstances, it is particularly
important to construe the ambit of the State's consent strictly.
As the discussion in Chapter 3 above has shown, (Dispute
Resolution Provisions) the balance struck in investment treaties
between the various dispute settlement options is often the subject
of careful negotiation between the State Parties, selecting from a
range of different techniques. It is not to be presumed that this
can be disrupted by an investor selecting at will from an
assorted menu of other options provided in other treaties,
negotiated with other State Parties and in other circumstances.
Moreover, it isin any event not possible to imply a hierarchy of
favour to dispute settlement provisions. The clauses themselves do
not do this, and it would be invidious for international tribunals to
be finding (in the absence of specific evidence) that host State

23



adjudication of treaty rights was necessarily inferior to
international arbitration. The same point could be made with
even more force in the case of a comparison between ICSID
and other forms of arbitration which the State Parties may
have specified in particular investment treaties. The result, will
be that the Most Favoured Nation clause will not apply to
investment treaties dispute settlement provisions, save where
the States expressly so provide.” (Emphasis added)*
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Maffezini v Spain, ICSID Case No ARB/97/7, Award on Jurisdiction of 25 January 2000, [56], [63].
http://ita.law.uvic.ca/documents/M aff ezini-Jurisdiction-English_001.pdf
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Gas Natural SDG SA v Argentina, ICSID Case No ARB/03/10, Decision of the Tribunal on Preliminary
Questions on Jurisdiction of 17 June 2005, [31], [49]
http://ita.law.uvic.ca/documents/GasNatural SD G-Deci siononPrelimi naryQuesti onsonJuri sdi cti on. pdf
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Semens AG v Argentina, ICSID Case No ARB/02/8, Decision on Jurisdiction of 3 August 2004, [103].
Available at: http://ita.law.uvic.ca/documents’' SiemensJuri sdi cti on-English-3A ugust 2004. pdf
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216. The Tribunal considers that the literal wording of Article 8
reflects that the Contracting Parties reached an agreement on two
fundamental issues. First, as indicated above, they agreed to submit
expropriation disputes to ICSID arbitration. Secondly, they
specifically considered the possibility of submitting other types of
disputes to ICSID arbitration and specifically reserved the right to
do it only "if the parties to the dispute so agree." Since the
Contracting Parties specifically established the possibility of
submitting "other matters' to ICSID arbitration and since they
have established specifically such occurrence in the wording of the
BIT, we, the Tribunal, conclude that it is our duty to give the
BIT wording the meaning it was really intended. As a result,
the Tribunal hereby determines that the specific wording of
Article 8(3) should prevail over the general wording of the
MFN clause in Article 3 and Claimant's arguments on the
contrary must be dismissed. [ Footnote omitted, emphasis added)]
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Plama Consortium Limited v Bulgaria, ICSID Case No ARB/03/24, Decision on Jurisdiction of 8 February
2005, [223]: Available at: http://ita.law.uvic.ca/documents/plamavbul gari a.pdf

Salini Costruttori SpA and Italstrade SpA v Jordan, ICSID Case No ARB/02/13, Decision on Jurisdiction
of 9 November 2004,[118]-[119] Available at: http://italaw.uvic.ca/documents/salini-decision_000.pdf

Telenor Mobile Communications A.S. v Republic of Hungary, ICSID Case No. ARB/04/15, Award of 13
September 2006, [92]-[95]. Available at:
http://ita.law.uvic.ca/documents/Telenorv.HungaryAward_001.pdf
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Tza Yap Shumv Peru, ICSID Case No ARB/07/6, Decision on Jurisdiction and Competence of 19 June
2009, [189]-[191], [216]. Available at: http://www.arbitration.fr/resources/| CSID-ARB-07-6-

ENGL|SH.pdf

“ Berschader and Berschader v Russian Federation, SCC Case No 080/2004, Award and Correction of
21 April and 9 June 2006 correspondently, http://ital aw.uvic.ca/documents/BerschaderFinal Award. pdf
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206 . The discussion above can now be summarised as follows.
The starting point in determining whether or not an MFN clause
encompasses the dispute resolution provisions of other treaties
must always be an assessment of the intention of the
contracting parties upon the conclusion of the original treaty.
The Tribuna has applied the principle that an MFN provision in a
BIT will only incorporate by reference an arbitration clause from
another BIT where the terms of the original BIT clearly and
unambiguously so provide or where it can otherwise be clearly
inferred that this was the intention of the Contracting Parties.
208 . A reasonable interpretation of the intentions of the
Contracting Parties in light of the text of the Treaty and other
relevant facts shows that it is improbable that the Soviet
Contracting Party intended the MFN provision to embrace
arbitration issues. Moreover, neither does the balance of the facts
available support the conclusion that the Belgian Party had any
such intention. For these reasons, the Tribunal finds that the
Treaty does not clearly and unambiguously provide for
incor poration by reference of arbitration clausesin other BITs.
Therefore, the jurisdiction of this Tribunal can be based only on
the arbitration clause contained in Article 10 of the Treaty. As
discussed above, the said arbitration clause does not extend to the
matters brought before the Tribuna by the Claimants. (Emphasis
added)®
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Berschader and Berschader v Russian Federation, Award of 21 April 2006, [206, [208] °
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1. Property of nationals and companies of either Party shall receive
the most constant protection and security within the territories of
the other Party.

2. The dwellings, offices, warehouses, factories and other premises
of nationals and companies of either Party located within the
territories of the other Party shall not be subject to unlawful entry
or molestation. Official searches and examinations of such
premises and their contents, when necessary, be made with careful
regard for the convenience of the occupants and the conduct of
business.

3. Property of nationals and companies of either Party shall
not be taken except for public purposes, nor shall it be taken
without the payment of just compensation. Such compensation
shall bein an effectively realizable form and shall represent the
equivalent of the property taken; and adequate provision shall
have been made at or prior to the time of taking for the
determination and prompt payment thereof. ....... " (Emphasis
added)

3: Y02 yap1 M7 NIk M Y
3. The provisions of Article VI, paragraph 3, providing for the payment of compensation

shall extend to interests held directly or indirectly by nationals and companies of either
Party in property which istaken within the territories of the other Party.
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1. No Party may directly or indirectly nationalize or expropriate
an investment of an investor of another Party in its territory or
take a measure tantamount to nationalization or
expropriation_of such an investment (“expropriation")*
(emphasis added)

:(2004) 79opy vpon 5y OECD 139K %W Tpnin 77m 03 19

"Expropriation or deprivation of property could also occur through
interference by a state in the use of that property or with the

;1110 a°yo2 777 ,5wn? , NAFTA oo

1. No Party may directly or indirectly nationalize or expropriate an investment of an
investor of another Party initsterritory .... except: (a) for a public purpose; (b) on anon-
discriminatory basis; (c) in accordance with due process of law and Article 1105(1); and
(d) on payment of compensation in accordance with paragraphs 2 through 6.

48
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7AP272 MR 2232 115137 (2004) N0127 MIBAR D 270 nank 6(1) oy

1. Neither Party may expropriate or nationalize a covered investment either directly or
indirectly through measures equivalent to expropriation or nationalization
(“expropriation”), except: (a) for a public purpose; (b) in a non-discriminatory manner;
(c) on payment of prompt, adequate, and effective compensation; and (d) in accordance
with due process of law and Article 5 [Minimum Standard of Treatment](1) through (3).

.Dolzer & Schreuer, Principles of International Investment Law, 90-91 ,5wn% o3 A

the North American Free Trade Agreement (NAFTA), 32 ILM 289 (1993) *°
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enjoyment of the benefits even where the property is not seized
and the legd title to the property is not affected. The measures
taken by the State have a similar effect to expropriation or
nationalisation and are generally termed “indirect”, “creeping’,
or “de facto” expropriation, or measures “tantamount” to
expropriation.* (Footnotes omitted, emphasis added)

7Y XY "9py avpea" mimaw nan Telenor v. Hungary 1°1va maMan YN0 .49
NOHRNTDT NN R TVET HW 10N 297 NN DR TPRY ROR "Rvpon” navan DR 20n000

VX YW

Expropriation can take various forms. Direct expropriation
involves the ... Phrases such as " equivalent to expropriation”
and " tantamount to expropriation” do not expand the concept
of the expropriation and are usually taken to indicate that the
BIT covers indirect as well as direct expropriation, thus
looking at the substance of the measures in question rather
than labe attached to them by gover nment, and the same is true
of "measures having a similar effect”, which is the phrase used in
Article VI of the BIT now under consideration.” (Emphasis added)

YPWnY WOR> XYW IR W72 FUOWI DR TARY 07 VPWR? 21w Nhwan TV ,5wn? 70
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OECD, "Indirect Expropriation” and the "Right to Regulate” in International Investment Law' w1 *°
(2004), 3-4
http://www.oecd.org/dataoecd/22/54/33776546.pdf
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:International Investment Arbitration 1902 *nonyy McLachlan a9 1107 Swn’ 10

Since it is the effect of the alleged expropriatory acts upon the
investor's use or enjoyment of its property that is a key
consideration, it is not necessary that the investor has been
divested of legd title to his property.>

Sl

4. The second situation addressed by Article 6 [Expropriation and Compensation](1) is
indirect expropriation, where an action or series of actions by a Party has an effect
equivalent to direct expropriation without formal transfer of title or outright seizure.

(a) The determination of whether an action or seriesof actionsby a Party, in a
specific fact situation, constitutes an indirect expropriation, requires a case-by -case,
fact-based inquiry that considers, among other factors:

(i) the economic impact of the government action, although thefact that an

action or seriesof actions by a Party has an adverse effect on the economic

value of an investment, standing alone, does not establish that an indirect
expropriation has occurred;

(ii) the extent to which the gover nment action interfereswith distinct,
reasonableinvestment-backed expectations; and

(iii) the character of the government action.

(b) Except in rare circumstances, non-discriminatory regulatory actions by a Party

that are designed and applied to protect legitimate public welfare objectives, such

as public health, safety, and the environment, do not constitute indirect

expropriations. (Emphasi s added)

,WnR IR AT 1PV 02ROV DA DY
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A Reinisch, 'Expropriation’ in P Muchlinski, F Ortino, and C Schreuer, (eds) The Oxford Handbook of
International Investment Law (OUP, Oxford, 2008) 407, 438-451; OECD, 'Indirect Expropriation’, 22.

5WnY IR TN 0T AT oK aoRwa e >

OECD, Indirect Expropriation, 14-15; A Reinisch, 'Expropriation’, 444-445

C McLachlan, L Shoreand M Weiniger, International Investment Arbitration: Substantive Principles

(OUP,2008), 296-7 et d
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[T]ribunals have increasingly accepted that the expropriation
must be analyzed in consequential rather than in formal terms.
What matters is the effect of governmental conduct — whether
malfeasance, misfeasance, or nonfeasance, or some combination of
the three- on foreign property rights or control over an
investment, not whether the state promulgates a formal decree or
otherwise expressly proclaims its intent to expropriate™®
[Footnotes omitted, emphasis added]

:Dolzer & Schreuer o mna o3

"The effects of the measures upon the economic benefit and the
value as well as upon the control over the investment will be the
key question when it comes to deciding whether an indirect
expropriation has taken place."”’

W NAY 2PMIRRPA DN mvdna c(substantial deprivation) smvan awesn 52
substantial ) "gan avRe"S D ama ovnbwan DTYRY 0 DY D030%n T a0

s 5 of | ' | [ ] [ ] | [ rIV IOn
Swnb 70 .9V AYPOND AWaY 20178 293900 107v) 1 yopwnn wiona (d at

:Chemtura v. Canada 1°°1¥2 N1771277 2112770 A1NKY POD

The criteria mug thus guide the inquiry of the Tribunal when it
seeks to determine whether the effects of the measures chdlenged are to
"substantially” deprivetheinvestor of the benefit of itsinvestment.

WM Reisman and RD Sloane, 'Indirect Expropriation and Its Valuation in the BIT Generation' (2004) *°
74 British Ybk Intl L 115, 121

.Dolzer & Schreuer, Principles of International Investment Law, 101 °’
D3 IR ,A7 7712 nownnT VXN VPORT /NYOWH MR Sy
Semensv. Argentina, ICSID Case No ARB/02/8, Award of 6 February 2007, [207]

http://ita.law.uvic.ca/documents/Siemens-Argentina-Award.pdf; A Reinisch, 'Expropriation’, 444; OECD,
'Indirect Expropriation’, 10
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This is a matter of degree and not one of specific conditions.
%8(Emphasis added)

:7AP272 7T RWII2 NMWRNAT DR 02°0 Telenor v. Hungary NWA92 N177127 2112000

"There has been a substantial volume of case law, both under the
Washington Convention and in general public international law, as
to the magnitude of the interference with the investor's property or
economic rights necessary to constitute expropriation. Though
different tribunals have formulated the test in different ways,
they are all agreed that the interference with the investor's
rights must be such as substantially to deprive the investor of
economic value, use or enjoyment of its investment."*
(Emphasis added).

:Suez v. Argentina 1°°1v2 M2 7112570 ANIAKRY PO 03 IO

"International tribunals treat the severity of the economic
impact caused by a regulatory measure as an important
element in determining if the measure constitutes an
expropriation requiring compensation. One question often
asked is whether the challenged governmental measure
resulted in “substantial deprivation” of the investment or its
economic benefits. Thus, the tribunal in Occidental v. Ecuador
applied “the criterion of substantial deprivation” in determining
whether the imposition of an Ecuadorian tax constituted an indirect
expropriation. In CMS v. Argentina, which also relates to the
Argentine crisis of 2001-2003, the claimant, an investor in a gas
transportation company, aleged that Argentinas decision to
suspend a tariff adjustment formula for gas transportation during
the crisis constituted an indirect expropriation. In evaluating this
clam, the tribuna, after reviewing the relevant arbitral
jurisprudence, stated that ‘the essential question is to establish
whether the enjoyment of the property has been effectively
neutralized,” because ‘the standard where indirect

Chemtura Cor poration v Government of Canada, UNCITRAL (NAFTA), Award of 2 August >
2010,[247]. available at: http://ita.law.uvic.caldocuments/ ChemturaAward.pdf

65 mpoo Telenor v Hungary 7"on >°
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expropriation is contended is that of substantial deprivation."

(footnotes omitted, emphasis added)
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:Pope & Talbot v. Canada 1°°1¥2 M2 P0DA NRXMI (DMK

Suez, Sociedad General de Aguas de Barcelona, SA. and Vivendi Universal, SA. v Argentine Republic, ®
ICSID Case No. ARB/03/19 (France/Argentinaand Spain/ArgentinaBITs), Decision on Liability of 30
July 2010, [134]. Available at:

http://ita.law.uvic.ca/ldocuments/SuezVivendi AWGDecisiononL iability.pdf

o3 W ,(substantia deprivation) nmnn v Hw oRing Yy

CMS Gas Transmission Company v Argentina, ICSID Case No ARB/01/8, Award of 12 May 2005, [262]-
[263]. Available at: http://italaw.uvic.ca/documents’CMS _Fina Award 000.pdf

" Bilateral I nvestment Treaties contain brief and general indirect expropriation provisions which focus

on the effect of the government action and do not address the distinction between compensable and non-
compensabl e regulatory actions. For example, treaties entered by France refer to “measures of
expropriation or nationalisation or any other measur es the effect of which would be direct or indirect
dispossession”. The UK treaties provide that expropriation aso covers measures “having effect equivalent
to nationalisation or expropriation”. Other treaties, such as some of those concluded by Sweden, refer to
“any direct or indirect measure” or “any other measur e having the same nature or the same effect
against investments’. The former United States Model BIT mentions “ measur es tantamount to
expropriation or nationalisation”. Several United States treaties are more specific on these measures:. “any
other measure or series of measures, direct or indirect, tantamount to expropriation (including the levying

of taxation, the compulsory sale of dl or part of aninvestment, or the impairment or deprivation of its
management, control of economic value...”.

The 1992 World Bank Guidelines section IV (1) on “Expropriation and Unilateral Alterations or
Termination of Contracts’, state that : “A state may not expropriate or otherwise take in whole or in part a
foreign private investment in its territory, or take measures which have similar effects, .....". The 1994
Energy Charter Treaty in its Article 13 provides that: “investments of investors of a Contracting Party in
the Area of any other Contracting Party shall not be nationalized, expropriated or subjected to a measure or
measures having effect equivalent to nationalization or expropriation” except where such measure
complies with the rules of customary international law in this matter (public purpose, due process, hon-
discrimination and compensation)." (Emphasis added) OECD, 'Indirect Expropriation’, 6
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245. In Pope & Talbot, the tribunal referred to a number of criteriato
determine whether there had been an indirect expropriation, incdluding: (i)
whether the investor remained in control of its investment, (ii) whether it
directed its day-to-day operations, (iii) whether its officers and
employees were detained by the State, (iv) whether the State
supervised the work of the investor's officers and employees or not, (v)
whether the State had taken the proceeds of sales other than
through taxation, (vi) whether the State interfered with management
or shareholders activities, (vii) whether the State prevented the
distribution of dividends to shareholders, (viii) whether the State
interfered with the gppointment of directors or management, and (ix)
whether the State had taken any other actions oudting the investor from
full ownership and control of theinvestment."® (Emphasis added).

TR0 AMXA DYNDT QNOWHAR DOTYY P 70 9V 0908 T 2INA 2°27 PT P00 T 17T .54
DPNPWAR DOTVRW N2 ,5wnR, 70 DRV IYRDID AwmaR 209120 DO 2OYpwnT w02
MyIT Maws IR 2900 D0 DVPYRT TR WIDTT DY Iuhwn IR DOYpond
22 2219V (USElESS -7 9771 WD) WIST2 RN DR 209WaR WK L IpWINT WD)
Middle East Cement Shipping v. 1™1¥2 MM 21270 5w |72 Saopy avpsmd
a1 YPWHN W IP0Y DR Y92 pROw 0°I¥n7 09R YW RO 1w Mwhaw pod Egypt

M.ns’py VPO AN (278N NIR PPV M 09 K120 POYY)
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R Therefore, it isunderstood that the measures adopted by
a State, whether regulatory or not, are an indirect de facto
expropriation if they areirreversible and permanent and if the

Chemtura v Canada, Award of 2 August 2010, [244]-[245] *
o3 W .OECD, 'Indirect Expropriation’, 10-11 ,77 112 0°°nIX?73°2 M1712 %P0 7N IR ,5Wn? IR0 6
[useless?y] Sarret Housing Corp. v. Iran, (1983) 4 Iran-United States Cl. Trib. Rep. 122, 154.

Middle East Cement Shipping and Handling Co SA v Egypt, ICSID Case No ARB/99/6, Award of 12 ®
April 2002, [107]. Available a:
http://ita.law.uvic.ca/documents/M ECement-award. pdf
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assets or rights subject to such measure have been affected in
such a way that “...any form of exploitation thereof...” has
disappeared; i.e. the economic value of the use, enjoyment or
disposition of the assets or rights affected by the administrative
action or decision have been neutralized or destroyed. Under
inter national law, the owner isalso deprived of property where
the use or enjoyment of benefits related thereto is exacted or
interfered with to a similar extent, even where legal owner ship
over the assets in question is not affected, and so long as the
deprivation is not temporary. The government's intention is less
important than the effects of the measures on the owner of the
assets or on the benefits arising from such assets affected by the
measures, and the form of the deprivation measure is less
important than its actual effects'®. (Emphasis added)

DNIRDIA DN ; TDEY IVRTY 1192310 XD DTNINSING 20D wnn 22TYY .(5) .56
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R alais!
" International tribunals have often refused to require
compensation when the governmental action did not remove
essentially all or most of the property’s economic value.
Severa international tribunals have found that a regulation may
constitute expropriation when it substantially impairs the
investor’s economic rights, i.e. ownership, use, enjoyment or
management of the business, by rendering them useless. Mere
restrictions on the property rights do not constitute takings.
The European Court of Human Rights (ECHR) has found an
expropriation where the investor has been definitely and fully
deprived of the ownership of his’her property. If theinvestor’'s
rights have not disappeared, but have only been substantially

Tecnicas Medioambientales Tecmed SA. v USA, ICSID Case No. ARB(AF)/00/2, Award of 29 May
2003, [116]. Available at:
http://ita.law.uvic.ca/documents/Tecnicas 001.pdf

.64 7poo ,Telenor v. Hungary ,>wnb 1w
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reduced, and the situation is not “irreversible”, there will be no
“deprivation” under Article 1, Protocol 1 of the European
Convention of Human Rights®’. (emphasis added; footnotes
omitted)

WD VIZWY TTWRR YPWHY 72WAW Suez v. Argenting NWI52 211207 POD O3 D

VPN YY1 KOW 72 DY AY0a8A MR 9N

"An indirect expropriation requires a substantial deprivation of an
investment. No such substantial deprivation occurred as a
result of Argentina’srefusal to revise the tariffs to be applied by
AASA. Throughout the period 1999-2006, AASA remained in
control of the Concession and its authority to manage and
direct the operation of the water and sewage system was
undiminished. The Tribunal therefore concludes that
Argentina’'s failure to revise the tariff, despite AASA’s
repeated requests during this period, did not constitute either a
direct or indirect expropriation of the Claimants investment in
AASA.%® (Emphasis added)

PN Ywnna CTYIY aR YYW Azurix v. Argenting NWA52 MNM27 9112070 PO O D
VIPWH WA R NPV DW 2O10ORAT DR TARD PWAY M3 R? 79X L0V 91012 A0
Feldman v. 1wa n1man wn2o ©.asepy avpon oo "3 2w PR 1991 P09
NIPIXD KXY N7 DR O¥192 TARY VPwnY 1 017 M2V Nwaw Mnhw pod Mexico
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OECD,' Indirect Expropriation’, 10-11 ¢

Suez and Vivendi v. Argentina, Decision on Liability of 30 July 2010, [145] w1

PP ow A ammon &

322. Therefore, the Tribunal finds that the impact on the investment attributable to the
Province's actions was not to the extent required to find that, in the aggregate, these
actions amounted to an expropriation; Azurix did not lose the attributes of owner ship,
at all times continued to control ABA and its ownership of 90% of the shares was
unaffected. No doubt the management of ABA was affected y the Province's actions,
but not sufficiently for the Tribunal to find that Azurix's investment was
expropriated. (Emphasis added) Azurix Corp v Argentina, ICSID Case No ARB/01/12,
Award of 14 July 2006, [322]
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" Given that the Claimant here haslost the effective ability to export cigarettes, and
any profits derived therefrom33, application of the Pope & Talbot standard might
suggest the possibility of an expropriation. However, as with SD. Myers, it may be
questioned as to whether the Claimant ever possessed a “right” to export that has been
“taken” by the Mexican government. Also, here, as in Pope & Talbot, the regulatory
action (enforcement of longstanding provisions of Mexican law) has not deprived the
Claimant of control of the investment, CEMSA, interfered directly in the interna
operations of CEMSA or displaced the Claimant as the controlling shareholder. The
Claimant isfreeto pursue other continuing lines of export trading, such as exporting
alcoholic beverages, photographic supplies, or other products for which he can obtain
from Mexico the invoices required under Article 4, athough he is effectively precluded
from exporting cigarettes. Thus, this Tribuna believes there has been no “taking” under
this standard articulated in Pope & Talbot, in the present case." (Emphasis added).
Feldman v Mexico, ICSID Case No ARB(AF)/99/1, Award on Merits of 16 December
2002, [152]

CMS Gas Transmission Company v Argentina, Award of 12 May 2005, [263]-[264]

Telenor v Hungary, [64]-[79] "
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In the second place, athough the EnCana subsidiaries suffered
financially from the denial of VAT and the recovery of VAT
refunds wrongly made, they wer e nonetheless able to continue to
function profitably and to engage in the normal range of
activities, extracting and exporting oil (the price of which
increased during the period under consideration). There is nothing
in the record which suggests that the change in VAT laws or their
interpretation brought the companiesto a standstill or rendered
the value to be derived from their activities so marginal or
unprofitable as effectively deprive them of their character as
investments.”® (Emphasis added)
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EnCana Corp v. Ecuador, LCIA Case No UN3481 UNCITRAL (Canada/Ecuador BIT), Awardof 3 "
February 2006,[174]
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Not every change in the host state's legal system affecting foreign
property will violate legitimate expectations. No such violation
will occur if the change remains within the boundaries of normal
adjustments customary in the host state and accepted in other
states. Such changes are predictable for a prudent investor at the
time of the investment.” (Emphasis added)

93 ROW WOXTA ,DOWTI 107 TYXA poyw Telenor v. Hungary 7°1¥a M77127 00,11 7702 .61
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It is well established that the mere exercise by government of
regulatory powers that create impediments to business or entail the
payment of taxes or other levies does not of itself constitute
expropriation. Any investor entering into a concession
agreement must be aware that investment involves risks and

IR ,7D°PY VPO 23D 1At P marwn by

Telenor v. Hungary, [70]; Azurix v. Argentina, [313]; Wena Hotels v. Egypt, below, [99]; Mayers v.
Canada, supra note, [283]; Tecmed v. Mexico, supranote, [116]; OECD, 'Indirect Expropriation’, 14

Dolzer & Schreuer, Principles of International Investment Law, 105 "
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that in some degree the investor's activities are likely to be
regulated and payments made for which the investor will not
receive compensating advantages. These are all part of the
price the investor has to pay for securing the concession.
Similarly, unreasonable behaviour on the part of officias and
breaches of contract, even if serious, do not by themselves
constitute acts of expropriation. The conduct complained of must
be such as to have a mgjor adverse impact on the economic value
of the investment.”® (Footnotes omitted, emphasis added)

EnCana v. Ecuador -) Feldman v. Mexico mwn9a 17 73°°3102 137w 0°9312°707 03 .62
Y9 YR DInwn 12 °9h0 00 0N DW WA oXyaw WAt (Tnn 0meew)

37 OR1°T DN 02w MIDXY 000X DOYPW

DMWY 1WA RS 27 DOYPWN YW ATWA IR WAt OECD-1 1R W pnna o3 .63

0NN DR INTDY WR (P72 MW 5513) NIRRT YT NTY

“No enterprise...can escape from the chances and hazards
resulting from general economic conditions. Some industries
may be able to make large profits during a period of general
prosperity, or ese by taking advantage of a treaty of commerce
or of an alteration in customs duties; but they are also exposed
to the danger of ruin or extinction if circumstances change.
Where this is the case, no vested rights are violated by the
State”.

The Iran-U.S. Claims Tribunal in Sarett Housing Corp. v. Iran
took into account the reasonable expectations of the investor:

“Investorsin Iran, like investors in all other countries, have
to assume a risk that the country might experience
strikes, lock-outs, disturbances, changes of economic
and political system and even revolution. That any of
these risks materialised does not necessarily mean that
property rights affected by such events can be deemed to
have been taken”.”” (footnotes omitted, emphasis added)

Telenor Mobile Communications ASv Hungary, ICSID Case No ARB/04/15, Award of 13 September "
2006, [64].

OECD, 'Indirect Expropriation’, 19-20 7
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TWRD TAN) AVPWAS YNANN T2W JATT P9 952 "RIDPT IRW CnPIng PIAw noxb

(717X 7T P92 NIDWRNAY MYPWI2 12T
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NI 13 NPDIA DOPO0IVT QO T°ARD 7901 YW 0°INR 0°010m) 2w M7 ORI M2
IPPIAY MOWORT DX 19X 77 DIN2 DOV PWRIY A2 2070 001N 007 SR PRI
TVPWRT DY 22900 0N SPTW MAWORY WK 23 IO ,AVPWNT YIXC2 79002 JInwn ORI
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"With the help of such authoritative instruments we can conclude
that 'normal’ state practice in countries seen as well governed is

oz Dolzer & Schreuer, Principles of International Investment Law, 105-106 5wn? )% &

McLachlan, Shore and Weiniger, International Investment Arbitration: Substantive Principles, 302-304
PTIRY AT 219702 177 KT P9 730002 NI AT KW L(QW DOU0IEDT PN CpoDY)

SRS 1900 DY 92 Wit WA 00T DYPwR nbeR by

McLachlan, Shore and Weiniger, International Investment Arbitration: Substantive Principles,, 307 w1
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unlikely to constitute an expropriatory taking; it rather reflects the
toll that investors have to accept as a price for doing business and
for getting access to the infrastructure of the host state's economy
and society in large."®

nAYY AT YW 0 W DX Link-Trading v. Moldova nwa52 S1120 07 AW 03 10
Hahmisi Salhatalviviela ik

We therefore conclude that the substance of the tax measures
adopted by the Moldovan government, while unfavorable to
Claimant, were not dissimilar to the policies of many countries
in the world levying duties and taxes on imports into their
customs territory and were not inherently abusive, arbitrary or
discriminatory towards Claimant.®? (Emphasis added)
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DIAR NI ST-08 D0ouNan
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W OInNNA SN0 AN YA T2TT LIRD DOMYARH AN DR NTR YW amnae
70T DOPY AVPDID 2WIPN WOW 01 NROYAW MI572 P07 PRIV LD DOYOpwnn
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T Walde and A Kolo, 'Coverage of Taxation under Modern Investment Treaties in P Muchlinski, F 5
Ortino and C Schreuer (eds) The Oxford Handbook of International Investment Law (OUP,Oxford, 2008)
.305, 346

IR LMK MITA OT-Y O3 WK NAIRNAT Townnn PTXw Mwna by
.Dolzer & Schreuer, Principles of International Investment Law, 105

Link-Trading v. Moldova, UNCITRAL (US/Moldova), Fina Award of 18 April 2002, [72] w1 #
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T PR nXa Methanex v. USA

"In the Tribuna’s view, Methanex is correct that an intentionally
discriminatory regulation against a foreign investor fulfils a key
requirement for establishing expropriation. But as a matter of general
international law, a non-discriminatory regulation for a public
purpose, which is enacted in accordance with due process and,
which affects, inter alios, a foreign investor or investment is not
deemed expropriatory and compensable unless specific
commitments had been given by the regulating government to the
then putative foreign investor contemplating investment that the
government would refrain from such regul ation.®® (Emphasis added)

T DR WOATI W WA YRR Feldman v, Mexico nw92 SmIRDIAT MNTI27 9112000 0 .70
DW ORI K2 (D0P7 0 W W 10IY7 H12) 1910 M2 AR 9wek 1Tk woRS

:QMYD OYwn

"The Tribuna notes that the ways in which governmental
authorities may force a company out of business, or significantly
reduce the economic benefits of its business, are many. In the
past, confiscatory taxation, denial of access to infrastructure or
necessary raw materials, imposition of unreasonable regulatory
regimes, among others, have been considered to be expropriatory
actions. At the same time, governments must be free to act in
the broader public interest through protection of the
environment, new or modified tax regimes, the granting or
withdrawal of government subsidies, reductions or increasesin
tariff levels, imposition of zoning restrictions and the like.
Reasonable governmental regulation of this type cannot be
achieved if any business that is adversely affected may seek

Methanex v. USA, UNCITRAL (NAFTA), Final Award of 3 August 2005, Part |V Chapter D, [7] w1
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compensation, and it issafe to say that customary inter national
law recognizesthis ...."3 (Emphasis added)

TAYW NYWHAN TV OR 23 WATIW Chemtura v. Canada nwnd2 P120707 pod o 11 .71
VX MR AT NDWOW 7AW L0003 2°ImanT 09-HY DOy AYREa Mvh 1OR 17190

:DOX°D2 7I2TAN AYPOI NN TRY 72 DY aYeaxn Apn (7991 K77) S0

"Irrespective of the existence of a contractual deprivation, the
Tribunal considersin any event that the measures challenged
by the Claimant constituted a valid exercise of the
Respondent’'s police powers. As discussed in detail .... The
PMRA took measures within its mandate, in a non-
discriminatory manner, motivated by the increasing awareness of
the dangers presented by lindane for human health and the
environment. A measur e adopted under such circumstancesisa
valid exercise of the State's police powers and, as a result, does
not constitute an expropriation."® (Emphasis added)

Saluka v. the 11921 Suez v. Argentina86 771V DRIRDI°2 09112070 3P0 ARIT IR
8 czeck Republic
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8 (police powers :on) 7ownn 93 Sw 72%97 MO0 AN

Feldman v Mexico, |CSID Case No ARB(AF)/99/1, Award on Merits 16 December 2002, [103]. #

Chemtura Corporation v Government of Canada, UNCITRAL (NAFTA), Award of 2 August %
2010,[266]

.Suez and Vivendi v. Argentina, ICSID Case No ARB/03/19, Decsion on Liability of 30 July 2010,[139] %
"IV MAI27 POD DX O3 K

,Telenor v Hungary, ICSID Case No ARB/04/15,Award of 13 September 2006, [ 78]

OECD, Indirect Expropriation, 18-19 13

Saluka v. Czech Republic, UNCITRAL (Dutch/Czech BIT), Partial Award of 17 March 2006,[262] &

JW Salacuse, The Law of Investment Treaties (OUP, 2010), 302 :7i1 1aw> ,ownb w1 %
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921747 WRD P 9PV VPO AWPAR 222120 O IR 0N5 D0 DYYY DOWIRT NXAp Y
NWI92 MIRDIAT DN0N AT LPWnY 70 .0UDIRD DWW D905 In DORXY D°0n2
nownn -5y PIRY (D1 MD°T PUIva) On MWW YAINT 7w X EnCana v. Ecuador

:7°20M ADYRPY AVPET ANaR MINPKR

"In principle a tax law creates a new legd liability on a class of
persons to pay money to the State in respect of some defined class
of transactions, the money to be used for public purposes. In itself
such alaw is not ataking of property; if it were, a universal State
prerogative would be denied by a guarantee against expropriation,
which cannot be case. Only if a tax law is extraordinary,
punitive in amount or arbitrary in itsincidence would issues of
indirect expropriation beraised. ...%° (Emphasis added)

YPWAY 073 RY MOMAW WA O3 AT TPR2 0T N YpwnT Nvn L9uh RInw 09
0PN 297791 DL W RN L,AVRWIN DY 11owh pUoonh

EnCana v. Ecuador 1°1ya mAM1an poo n°po Inxy mponh van Sdacuse “pinn 74

:NIDDI MVPNM

"Based on the foregoing, one must conclude that since taxation
falls within a state's normal police power, for a tax measure to
constitute indirect expropriation it would need to be
extraordinary excessive and arbitrary and to violate an
existing agr eement with theinvestor."® (Emphasis added)

EnCana v Ecuador, LCIA Case No UN3481 UNCITRAL, Award of 3 February 2006, [177] %

JW Salacuse, The Law of Investment Treaties, 302 %
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...... As a general matter, fiscal measures only become
expropriatory when they are found to be an abusive taking.
Abuse arises where it is demonstrated that the State has acted
unfairly or inequitably towards the investment, where it has
adopted measures that are arbitrary or discriminatory in character
or in their manner implementation, or where the measure taken
violate an obligation undertaken by the State in regard to the
investment."%* (emphasis added)

MO ST-29 WAIRY 7982 D21 17 RY T 77pn2 00T STVER R P72 D112008Ww IR
07 9990 MPWY I IR 120707 07,2099 IR 2°°mw ,abusive 1 RS ,07va man
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:Feldman v. Mexico nw992 5112°7077 %207 ,5wnY ,70 .7 1T

"Here, it is undeniable that the Claimant has experienced great
difficulties in dealing with SHCP officials, and in some respects
has been treated in a less than reasonable manner, but that
treatment under the circumstances of this case does not rise to the
level of a violation of international law under Article 1110.
Unfortunately, tax authorities in most countries do not always
act in a consistent and predictable way. The IEPS law on its face
(athough not necessarily as applied) is undeniably a measure of
general taxation of the kind envisaged by Restatement Comment g
(see supra, paras. 105, 106). Asin most tax regimes, the tax laws
are used as instruments of public policy as well asfiscal policy,
and certain taxpayers are inevitably favored, with others less
favored or even disadvantaged."® (Emphasis added)

Link-Trading Joint Sock Company v Moldova, UNCITRAL (USMoldovaBIT), Fina Award of 18 *
April 2002, [64]
Link-Trading v Moldova, [72]

Feldman v Mexico, Award on Merits 16 December 2002, [113]
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. ... Inthe first place, foreign investments like any other activities
are subject to taxes and charges imposed by the host state. In the
absence of a specific commitment from the host State, the
foreign investor has neither the right nor any legitimate
expectation that the tax regime will not change, perhapsto its
disadvantage, during the period of the investment. Of its nature
al taxation reduces the economic benefits an enterprise would
otherwise derive from the investment; it will only be in an extreme
case that atax which is general in its incidence could be judged as
equivalent in its effect to an expropriation of the enterprise which
is taxed".* [footnotes omitted, emphasis added]
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(Fair & Equitable Treatment) p71y 13977 219%0 .
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EnCana v. Ecuador, Award of 3 February 2006,,[173] *

_Telenor v Hungary, Award of 13 September 2006, [64] *°
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Each Party shall at al times accord equitable treatment to the
persons, property, enterprises and other interests of nationals and
companies of the other Party.

LM DRIV L NNRWRN MWSDT W DIN2 O3 AT 990 e M7 Tn nank? 17(2) 9oy
TP NM2A0 22PW MR NIMWI IR T2WHRT O7-58 22N 5w 00

2. Each Party shall accord to the nationals, companies and
commerce of the other Party fair and equitable treatment, as
compared with that accorded to the nationals, companies and
commerce of any third country, with respect to: (@ the
governmental purchase of supplies, (b) the awarding of
concessions and other government contracts, and (c) the sae of
any service sold by the Government or by any monopoly or agency
granted exclusive or specia privileges.
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McLachlan, Shore and Weiniger, International Investment Arbitration: Substantive Principles, 210, 226;
Dolzer & Schreuer, Principles of International Investment Law, 131-132; Newcombe 279;
OECD, 'International Investment Law: a Changing Landscape: Fair and Equitable Treatment
Standard in International Investment Law' (2005), 105-124 available at:
http://www.oecd.org/datacecd/11/52/40077877.pdf; J Tudor, The Fair and Equitable Treatment
Sandard in the International Law of Foreign Investment (OUP, Oxford, 2008), 152-180.

7"05 ,5wWn% ,03 W1 .27 ,(2004) N°727 MR YW MYPWaT 270 NINK2 X M0 IR
Suez and Vivendi v Argentina, Decision on Liability of 30 July 2010, [213], [225].

Suez and Vivendi v. Argentina, Decision on Liability of 30 July 2010, [222]-[223]; ,5wn> w1 ¥
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MPYAR VoA IR ORY 39 9 0MIW YRR 2PTIXY 10 219°0 0272 P9I D aon e
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D°7°°107 DORITN2 1T IR MIWY KXW DRIRDT 730720 n2»nnn 12w (Stabilization Clause)
% pion 1 DYPwn 259D M2WA D AUNNT DR N1TA 0N LI AYpwaY 0w
TR DN NPAIRDIA MYPwa BV aNInR? oo7dw 1902 vvn Cameron i
The inclusion of a clause or clauses on stability is a common practice in "
contracts between investors and host states in the international energy industry,
MSnAa MR 2R N 0w * Moriginating from as far back as the early 1930s
TRPAN DR ANW T IWRD XD 22WD NRIRAT AITAT DR 12T 0PIRD1A 00511200
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EDF v Romania, ICSID Case No ARB/05/13, Award and Dissenting Opinion of 8 October 2009, [216]
http://www.arbitration.fr/resources/| CSID-ARB-05-13.pdf
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PD Cameron, International Energy Investment Law (OUP, 2010), 68 *°
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Duke Energy Electroquil Partners & Electroquil SA. v. Republic of Ecuador, ICSID Case No ARB/04/19
(US/Ecuador BIT), Award of 18 August 2008, [208], [366] Available at:
http://ita.law.uvic.ca/documents/DukeEcuadorAward 003.pdf; Letco v. Liberia, Award and ectification of
31 March and 14 May 1986 respectively, (1987) 26 ILM 647, 666-667; Agip v. Congo, Award of 30
November 1979, (1982) 21 ILM 726, 734-735; Minev. Guinea (Annulment) (1990) 5 ICSID Review, 95,
11; Texaco Overseas Petroleum Company v. Libyan Arab Republic, (1978) 17 ILM 1, 16-17; Revere
Copper v. Opic, 56 | LR 258.

Cameron, International Energy Investment Law, 90-94 2 nX2w271 77°2077 IR 03 DX IR
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The idea that legitimate expectations, and therefore FET [fair &
equitable treatment], imply the stability of the legal and business
framework, may not be correct if stated in an overly-broad and
unqualified formulation. The FET might then mean the virtua
freezing of the legal regulation of economic activities, in contrast
with the State’s normal regulatory power and the evolutionary
character of economic life. Except where specific promises or
representations ar e made by the State to theinvestor, the latter
may not rely on a bilateral investment treaty as a kind of
insurance policy against the risk of any changes in the host
State's legal and economic framewor k. Such expectation would
be neither legitimate nor reasonable.’®* (Emphasis added)

W N9 X¥°OD M2NNT N7YRAw ¥ap EnCana v. Ecuador nw91 H1120707 000 0101w .85
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. ... Inthe first place, foreign investments like any other activities
are subject to taxes and charges imposed by the host state. In the
absence of a specific commitment from the host State, the
foreign investor has neither the right nor any legitimate
expectation that the tax regime will not change, perhapsto its
disadvantage, during the period of the investment. Of its nature
al taxation reduces the economic benefits an enterprise would
otherwise derive from the investment; it will only be in an extreme

EDF v Romania, Award and Dissenting Opinion of 8 October 2009, [217] %
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case that atax which is general in its incidence could be judged as
equivalent in its effect to an expropriation of the enterprise which
is taxed".'* [Footnotes omitted, emphasis added]

DR a0 Link-Trading v. Moldova 1°192 n0M127 9112070 ,avP90 YW wpia o3 )
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"Tax measures may also become expropriatory without necessarily
being arbitrary or discriminatory, when their application violates
a specific obligation that the State has previously undertaken
in favor of a particular person or class of persons, such as an
investor protected under atreaty....." (Emphasis added)®

104
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: Newcombe & Paradell o>7°nen

"llIA jurisprudence highlights that, to create legitimate
expectations, state conduct needs to be gspecific and
unambiguous. Encour aging remar ks from gover nment officials
do not of themselves give rise to legitimate expectations. There
must be an ‘unambiguous affirmation' or a 'definitive,
unambiguous and repeated assurance.. The conduct must be
targeted at a specific person or identifiable group."'® (Footnotes
omitted, emphasis added)

EnCana v. Ecuador, Award of 3 February 2006, [173] 1%
Link-Trading v Moldova, Final Award of 18 April 2002, [73] 1%
X7

AES Summit Generation v. Republic of Hungary, ICSID Case No ARB/07/22, Award of 23 September
2010, [9.3.31],[ 9.3.34] Available at: http://ita.law.uvic.ca/documents/AESvHungaryAward.pdf

Newcombe & Paradell, Law and Practice of Investment Treaties, 281 1*®
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"One might ask whether an investor can have legitimate
expectations where state makes general statements about
regulatory reforms. In such cases, thereis no acquired right to
specific type of regulatory framework and changes in
government policy remains a business risk. Further, legitimate
expectations arise only where there is specific and
unambiguous conduct directed at a specific actor or a defined
group of actors."**” (Emphasis added)

DOMIAT 1T M0 N9°X 0027 70 (NPHPD RPY) NIDOXOD NMIrona TR N
‘Weller & Laird

"...That reliance must be adjudged reasonable in the circumstances
and casually connected to the alleged loss. It should also be based
upon a specific statement made to the alleged victim. Absent
other indicia of a state's failure to provide a transparent and
predictable regulatory and investment climate, as described below,
reliance upon an official statement made in the abstract might
not be deemed to have been 'reasonable upon objective
view.'® (Emphasis added)

:MD°X°HD NI T R a7 McLachlan et al. o pwnn an
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"Legitimate expectations may arise as a result of specific state conduct directed at the
investor upon which the investor relies. Any form of state conduct can, in principle, give
rise to legitimate expectations. Typically, the conduct giving rise to the legitimate
expectations will be in the form of oral or written representations, undertakings or
commitments, various types of administrative acts such as licenses or permits or
providing an official opinion or view." (Emphasis added) Newcombe & Paradell, Law

and Practice of Investment Treaties, 280

Newcombe & Paradell, Law and Practice of Investment Treaties, 29

106

107
6

TJGierson-Weiler and IA Laird, ‘Standards of Treatment' in P Muclinski, F Ortino and C Schreuer 1%
(eds) The Oxford Handbook of International Investment Law (OUP, Oxford, 2008) 259, 277
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"The making of specific representations has been a material
factor in the decision in favour of the investor in a number of
the recent cases'® ....."

"Conversely, the absence of specific representations is a
material factor in leading to a finding that the standard has not
been breached."*° (Emphasis added)
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:EDF v. Romania nw192 511277073 191377 Ywnb .70

McLachlan, Shore and Weiniger, International Investment Arbitration: Substantive Principles, 237 °

McLachlan, Shore and Weiniger, International Investment Arbitration: Substantive Principles, 238 '
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Further, in the Tribunal’s view, the FET [fair & equitable
treatment] obligation cannot serve the same purpose as
stabilization clauses specifically granted to foreign
investors.”**! (Emphasis added)

DOYTY DOVPWH 218 YD VTV WOATA Parkerings v Lithuania 7°192 MMM 0D O
DY NV manwn I

"It is each State’'s undeniable right and privilege to exercise its
sovereign legislative power. A State has the right to enact, modify
or cancel alaw at its own discretion. Save for the existence of an
agreement, in the form of a stabilisation clause or otherwise,
there is nothing objectionable about the amendment brought
to the regulatory framework existing at the time an investor
made its investment. As a matter of fact, any businessman or
investor knows that laws will evolve over time. What is
prohibited however isfor a State to act unfairly, unreasonably
or inequitably in the exercise of its legislative power."
(Emphasis added)

nYo°E MDY 130 RY ¥pwnw °nan Saluka v. the Czeck Republic 1°192 Mn7127 poD X

DIPW ROY 2PNY 12°WRY AYPWITT NYANT DYV 17T0Y M20ITW M7°A0

No investor may reasonably expect that the circumstances
prevailing at the time the investment is made remain totally
unchanged. In order to determine whether frustration of the
foreign investor’s expectations was justified and reasonable, the
host State’'s legitimate right subsequently to regulate domestic
matters in the public interest must be taken into consideration as
well."'* (Emphasis added)

EDF v Romania, Award of 8 October 2009, [218]

Parkerings-Compagniet ASv Lithuania, ICSID Case No ARB/05/8 (Norway/Lithuania BIT), Award of %
11 September 2007, [332] Available at:
http://ita.law.uvic.ca/documents/Pakerings.pdf

Saluka v Czech Republic, Partial Award of 17 March 2006, [305] ***
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"When the host state has made no specific assurances or
guarantees linked to specific acquired rights, such asin alicense or
permit, tribunals are less likely to find there is a legitimate
expectationsthat the legal framework will not change.™**

"A breach of fair and equitable treatment is more likely to
arise where the state has made specific representations about
the use or enjoyment of the rights that the investor has acquired
and where the investor detrimentally relied on these

representations.” (Emphasis added)**

N 72527 N1WD n1Dcy YD sT»ba 9030 NINDT 72T Mpen .(5) 91
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Newcombe & Paradell, Law and Practice of Investment Treaties, 288

Newcombe & Paradell, Law and Practice of Investment Treaties, 286 *°

ownb i 118

Suez, and Vivendi v. Argentina, Decision on Liability of 30 July 2010, [122]; Occidental Exploration and
Production Company v. Ecuador, LCIA Case No UN3467, Final Award of 1 July 2004, [191], Available
at: http://italaw.uvic.cal/documents/Oxy-EcuadorFina Award _001.pdf ; CMSv. Argentina, Award of 12
May 2005, [274]-[276]; LG&E v. Argentina, ICSID Case No ARB/02/1, Decision on Liability of 3 October
2006. [131]. Available at: http://ita.law.uvic.ca/documents’ ARB021 L GE-Decision-on-Liability-en.pdf

Dolzer & Schreuer, Principles of International Investment Law, 133-135 ,5wn5 w1 '
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185. After analyzing the abovementioned awards, the
conclusions of which, in essence, this Tribunal shares as they
properly reflect the concept of “fair and equitable treatment,”
it is necessary to point out the following: the tribunals in the
cases PSEG Global Inc. Konya Ilgin Elektrik Uretim ve Ticaret
Limited Sirketi against Republic of Turkey (ICSID Case No.
ARB/02/5, award of January 19, 2007), Técnicas
Medioambientales Tecmed S.A. against United Mexican States
(ICSID Case No. ARB(AF)/00/2, award of May 29, 2003), ADC
Affiliate Limited and ADC & ADMC Management Limited
against Republic of Hungary (ICSID Case No. ARB/03/6, award
of October 2, 2006), Azurix Corp. against Argentine Republic
(ICSID Case No. ARB/01/12, award of July 14, 2006), Siemens A.
G. against Argentine Republic (ICSID Case No. ARB/02/8, award
of February 6, 2007), LG&E Corp., LG&E Capita Corp. and
LG&E International Inc. against Argentine Republic (ICSID Case
No. ARB/02/1, award of July 25, 2007), and Enron Corporation,
Ponderosa Assets L.P. against Argentine Republic (ICSID Case
No. ARB/01/3, award of May 22, 2007), amongst others,
asserted that investors expectations were related to fair and
equitable treatment. However, in all of them, the conflict arose
out of a state of facts different to the one under analysisin this
case: in some of them, the relevant governments had invited
the foreign investors to participate in a bidding process that
was awarded to each of those investors and ended with the
signing of a contract. In other cases, there were other types of
contractual relations which created legitimate expectations;_in
all of them, the Government refused to renew or to comply
with the contract, license or_permit.**® (Emphasis added)

Metalpar v. Argentina, ICSID Case No ARB/03/5 (Chile/ArgentinaBIT), Award of 6 June 2008,
[185]. Unofficia English Translation available at:
http://ita.law.uvic.ca/documents/M etal parAwardEng. pdf
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"Legitimate expectations may arise as a result of specific state
conduct directed at the investor upon which the investor relies.
Any form of state conduct can, in principle, give rise to legitimate
expectations. Typically, the conduct giving rise to the legitimate
expectations will be in the form of oral or written
representations, undertakings or commitments, various types
of administrative acts such as licenses or permits or providing
an official opinion or view."*° (Emphasis added)

NA»PI AT DR 2WR @37 AES v. Hungary nwAa92 NANRT WTINA 101w MAM3AT oo .93
DINNA K177 03 POV 73T 77PR2 1A VPWRN .MYPWIT 01N 2NIRD12 2991270 2992 02
DY 0117 AW I IR A22IW) AT DW 20w AR0pn 7YY (AW X)) AN
990 DR 0297 79K PPN MWW ,I0°T 12,10 YRwnT P02 ava0? maa (Vpwna o7
nmR 5w o991 . aw prvswn naon 19 pooh IR DM PTIXM NI 90T
TOATIRT N9 NIARY 10(1) HPY01 INRA PPWRT OY TIH2 20200 1 AT TP Mypwan
ROR PTIXY 107 21900 poavnh P XD 007780 nR 21 (Energy Charter Treaty) 1994 nawn
mowsn Sw v nwmer 73 O Yy Plow owpwny v ooxin M TS o3

W PREYY AR MOMRT DN NT L20T 2OPOPRWRY 2029 2ININ pEEY AN

Newcombe & Paradell, Law and Practice of Investment Treaties, 280 *°

AES Summit Generation v. Republic of Hungary, Award 23 September, 2010, [9.1.4]-[9.1.5] **°

PRI TR IR N2 NIk 10(1) pvo

Article 10(1) Each Contracting Party shall, in accordance with the provisions of this
Treaty, encourage and create stable, equitable, favourable and transpar ent
conditionsfor Investors of other Contracting Parties to make Investmentsin its Area.
Such conditions shall include a commitment to accord at all times to Investments of
Investors of other Contracting Parties fair and equitabl e treatment. Such Investments shall
also enjoy the most constant protection and security and no Contracting Party shall in any
way impair by unreasonable or discriminatory measures their management, maintenance,
use, enjoyment or disposal. In no case shall such Investments be accorded treatment less
favourable than that required by international law, including treaty obligations. Each
Contracting Party shall observe any obligationsit has entered into with an Investor or an
Investment of an Investor of any other Contracting Party. (Emphasis added) The Energy
Charter Treaty (signed 17 December 1994, 16 April 1998) 2080 UNTS 100, Article
10(1). Available at: http://www.encharter.org/fileadmin/user _upload/document/EN. pdf
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9.3.29 The stable conditions that the ECT mentions relate to the
framework within which the investment takes place. Nevertheless,
it is not a stability clause. A legal framework is by definition
subject to change asit adaptsto new circumstances day by day
and a state has the sovereign right to exercise its powerswhich
include legislative acts.*** (Emphasis added)

DR 797237 NOD°X°00 MANT 77X KD AN NYWHRY 7722 H120705 TPnRNT IR 03
P77 IR NIWS N°N2°77 Mt

9.3.31 In this case, however, the Tribunal observes that no
specific commitments were made by Hungary that could limit
its sovereign right to changeits law (such as a stability clause) or
that could legitimately have made the investor believe that no
change in the law would occur.?® (Footnote omitted, emphasis
added)

YT 920 YOPWN IR D°POY WOR DWW WOATT P1120707 ,200°pwn Dw N1 aoa n1ooxh wRay (94
:NPITAT IR 2°°WIDT 2°RIND MNWRT MINWA N12°01 °9-H5Y NINWI 2212 DO

9.3.34 In these circumstances, absent a specific commitment from
Hungary that it would not reintroduce administrative pricing
during the term of the 2001 PPA, Claimants cannot properly rely
on an aleged breach of Hungary's Treaty obligation to provide a
stable legal environment based on the passage of Act XXXV and
the Price Decrees. This is because any reasonably informed
business person or investor knows that laws can evolve in
accor dance with the perceived political or policy dictates of the
times.*** (Emphasis added)

AES Summit Generation v. Republic of Hungary, Award 23 September, 2010, [9.3.29] **?
AES Summit Generation v. Republic of Hungary, Award 23 September, 2010, [9.3.31] %

AES Summit Generation v. Republic of Hungary, Award 23 September, 2010,[9.3.34] ***
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9.3.35 The Tribunal therefore concludes that no breach of the fair
and equitable treatment standard took place based on Hungary’'s
alleged failure to provide a stable legal and business framework.
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"250. Thirdly, the Tribunal also finds that the fair and equitable treatment obligation %
was seriously breached by what has been described above as the “roller-coaster” effect of
the continuing legislative changes. Thisis particularly the case of the requirements
relaing, in law or practice, to the continuous change in the conditions governing the
corporate status of the Project, and the constant aternation between private law status and
admini strative concessions that went back and forth. This was & so the case, to amore
limited extent, of the changesin tax legidation." PSEG and others v. Turkey, ICSID
Case No ARB/02/5 (US/Turkey BIT), Award of 19 January 2007, [250]
http://icsid.worldbank.org/| CSI D/FrontServl et request Type=CasesRH& actionV a =show
Doc& docld=DC630 En& caseld=C212
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PSEG and othersv. Turkey, Award of 19 January 2007, [251] %

Occidental v. Ecuador, Final Award of 1 July 2004, [184] ,**'
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Suez v.

:Parkerings v Lithuania 1°1y2 511227077 7777387

"It iseach State’s undeniableright and privilege to exerciseits
sover eign legidative power. A State has the right to enact, modify
or cancel alaw at its own discretion. Save for the existence of an
agreement, in the form of a stabilisation clause or otherwise, there
is nothing objectionable about the amendment brought to the
regulatory framework existing at the time an investor made its
investment. As a matter of fact, any businessman or investor
knows that laws will evolve over time. What is prohibited
however is for a State to act unfairly, unreasonably or
inequitably in the exercise of its legisiative power.'?® (Emphasis
added)

Argentina 7°1¥2 N2 P09 O3 BRANK YN PNET DIVIRT P2 TIRY TNET .98

T POV DOYOPWR DWW NROWODT N1DOXT DR O3 WIRTAW

"In interpreting the concept of fair and equitable, the Tribunal must
also bear in mind that the Concession by its terms was subject to
the regulatory authority of the Argentine State, which had a
reasonable right to regulate. Thus in interpreting the meaning of
fair and equitable treatment to be accorded to investors, the
Tribunal must balance the legitimate and reasonable
expectations of the Claimants with Argentina’'s right to
regulate the provision of a vital public service. .... What this
means in the context of the present casesis that the legitimate and
reasonable expectations of the investors in AASA must have
included the expectation that the Argentine government would
exercise its legitimate regulatory interests with respect to the
AASA Concession throughout the period of thirty yearsand in
response to unpredictable circumstances that might arise during
that time."** (Emphasis added)

Parkerings v. Lithuania,Award of 11 September 2007, [332] #

Suez and Vivendi v. Argentina, Decision on Liability of 30 July 2010, [236]
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:Saluka v. the Czech Republic

"The determination of a breach of Article 3.1 by the Czech
Republic therefore requires a weighing of the Claimant’s
legitimate and r easonable expectations on the one hand and the
Respondent’s legitimate regulatory interests on the other."**
(Emphasis added)
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:Myers v. Canada 1192 "nIR21°27 21120707 w13 Ywn? 70 .

"The Tribunal considers that a breach of Article 1105 occurs only
when it is shown that an investor has been treated in such an unjust
or arbitrary manner that the treatment rises to the level that is
unacceptable from the international perspective. That
deter mination must be made in thelight of the high measur e of
deference that international law generally extends to the right
of domestic authorities to regulate matters within their own
bor ders.**? (Emphasis added)

138 Saluka v. the Czeck Republic 7°°1v2 MT127 pODA OA 1720772 FUVIX T 770X
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Saluka v. the Czech Republic, Partiadl Award, of 17 March 2006, [306]. ¥

Swnh xa Bt

EDF v Romania, Award and Dissenting Opinion of 8 October 2009, [219]; AES Summit Generation v.
Republic of Hungary, Award 23 September, 2010, [9.3.30]

SD. Mayersv Canada, UNCITRAL (NAFTA), First Partial Award of 13 November 2000, [263] **
Saluka v. the Czech Republic, Partial Award of 17 March 2006, [305] %
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"Findly, the protection of legitimate expectations must be
qualified by the need to maintain a reasonabl e degree of regulatory
flexibility on the part of the host state to respond to changing
circumstances in the public interest."***

:07902 Newcombe & Paradell yixn o 90

"Whether expectations are legitimate and should be protected
involves balancing investor interests in maintaining stability
and certainty with the likelihood that regulatory regimes
change over time. Expectations are not 'no-unconditional and
ever-lasting."** (Emphasis added)
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Cameron and Kéellas nomiR23°27 7°30IR7 DIN2 2720 210 179087 ,5WR2 , 79 .A0nIRY

"The upward trend in oil price over the past severa years has
resulted in arenewed battle for rent between host governments and
investors, and the stability, or otherwise of petroleum agreements
has attracted a lot of attention. In many countries, host
governments have unilaterally introduced windfall profit taxes
or similar measures, striking a blow at the economic heart of

McLachlan, Shore and Weiniger, International Investment Arbitration: Substantive Principles, 239 3

Newcombe & Paradell, Law and Practice of Investment Treaties, 282 **°
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those contracts. While the price remains high, the likelihood is
that thistrend will continue. In some countries, these changes are
introduced not just for new licenses, and in extreme cases, most
notably Venezuela and Bolivia, host governments have gone as far
as to break contracts atogether".**® (Emphasis added)

-7 PIAIR2 NI MR 950N DMPWAY D120 21w DOWATA T 701 YW 012°077 21272
DN NINWRY 20 DOYPwHT YW 073997 DP0IWIKRT LK Mao1aw ooty OECD

STTE-TM 1IN

"Some of the most pronounced increases in government take have
not been in developing countries but in OECD areas such as the
UK, Alberta and Alaska. Investors in these areas operate under
concessions with no protection from ad hoc changes to prevailing
royalty and tax terms. While other types of risk factors are lower in
these countries, the economic impact of the fiscal changes can be
highly significant. .... ... Arguments that OECD governments are
far more stable and less likely to change the rules — at least in
economic terms — are clearly not true. Recent developments in
several OECD countries demonstrate how swiftly and
significantly investors ‘economic interests can be unilaterally
reduced.” *¥ (Emphasis added)

nXoyn oyw (7Mavw mawa ooMdw) MNP P97 000 HY 502 WAR1 O D 103

2°917 01 °993 DR W PRI AW 0¥ MOWAY MR, MNINRT 2°1w3a PRI
TI9N QIR 9IX°17 00000 DY

"At the turn of the 21%. century, under a high oil and gas price
environment, the trend reversed again, with a higher government
take™® reflecting the increased bargaining power of HCs [host
countries] in diverse regions of the world have changed the

P Cameron and G Kellas, ‘Contract and Fiscal Stability: Rhetoric and Reality' - Paper presented at the **°
Association of Intl Petroleum Negotiations International Conference in Edinburgh, September 2008, at p. 1
Available at: http://www.dundee.ac.uk/cepml p/gateway/files.php?file=Contract-Fiscal-

Stability 311561174.pdf

Cameron & Kellas, 'Contract and Fiscal Stability’, 10 ¥
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223-224
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fiscal package applicable to new | PAs [international petroleum
agreements] and sometimes to existing IPAs, such as: in the
OECD region, where a "tax stabilization" clause is generally not
binding, the United Kingdom increased the effective corporate tax
rate applicable to E& P companies from a low 30% rate in 2002 to
50% in 2006. In 2006 the state of Alaska in the United States
introduced a new production tax mechanism ...""*° (Emphasis
added)

Th20n L(market states) "oX12°% 9090 qvwn Oy MIPTRA TONIRT DIN2 0n DRV DY

:Cameron i

"For long-term investments in the energy sector, a significant
number of host states around the world do not offer a specific
stabilization clause or any contract-based equivalent. Most
strikingly, this is the default situation among the market states.
Yet, on a number of occasions when governments in these
countries have introduced higher tax burdens for producing
companies operating under concession (sometimes called
licenses or leases) terms (with no contract or stabilization
provision) and on utilities in the electricity and gas industries,
the only recourse open to those companies has been to lobby the
government to abandon the proposed change or at least try to

persuade it to reduce the impact of the proposed measure” %
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C Duva, etal., International Petroleum Exploration and Exploitation Agreements: Legal, Economic  **

and Policy Aspects (2nd edn, Barrows Company, NY, 2009), 225.
226-237 'nya 01757 DX IRN

P Cameron, International Investment Energy Law: The Pursuit of Sability (OUP, Oxford, 2010), 15-16 *°
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Nationals of either Party within the territories of the other Party
shall be free from unlawful molestations of every kind, and shall
receive the most constant protection and security, in no case less
than that required by international law.
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Property of nationals and companies of either Party shall receive
the most constant protection and security within the territories of
the other Party.
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McLachlan, Shore and Weiniger, International Investment Arbitration: Substantive Principles, 247 et seq.;
Dolzer & Schreuer, Principles of International Investment Law, 149 et seq.
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Asian Agricultural Products Ltd. v. Si Lanka, ICSID Case No. ARB/87/3 (United Kingdom of Great
Britain and Northern Ireland/Sri Lanka BIT), Fina Award of 27 June 1990. Availabe at:
http://ita.law.uvic.ca/documents/Asi anAgriculture-Award. pdf
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“The reference in Article V to the provision of ‘constant

protection and security’ cannot be construed as the giving of a

warranty that property shall never in any circumstances be
occupied or disturbed.”'*
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American Manufacturing and Trading, Inc. v. Zaire, ICSID Case No. ARB/93/1 (United States/Zaire BIT),
Award of 27 February 1997, Available at: http://ita.law.uvic.ca/documents/A mericanM anuf acturing. pdf
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Wena Hotels Ltd. v. Arab Republic of Egypt, ICSID Case No. ARB/98/4 (United Kingdom/Egypt BIT), -
Award on Merits, 8 December 2000. Available at: http://ita.law.uvic.ca/documents/Wena-2000-Final .pdf

03 %" .Suez and Vivendi v. Argentina, Decision on Liability of 30 July 2010, [163]-[164] ,7wnb &1 4

Dolzer & Schreuer, Principles of International Investment Law, 149-150; JW Salacuse, The Law of
Investment Treaties, 209-210; McLachlan, Shore and Weiniger, International Investment Arbitration:
Substantive Principles, 247 et seq.

Elettronica Sicula S.p.A (ELSI), Judgment of 20 July 1989, [1989] ICJ Rep 15, [108] *°
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PSEG and others v. Turkey nwAn2 511207 ¥ ,(72° 000 MAw97 *0-5¥) 9% M>y *nw Paw a0 by 47
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258. The Tribuna is mindful of the fact that this particular standard has developed in the
context of the physical safety of persons and installations, and only exceptionally will it
be related to the broader ambit noted in CME. To the extent that there is such an
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"A few awards since CME have maintained the more
traditional approach to interpreting the notion of full
protection and security. In Saluka, the tribunal determined that
the Czech Republic did not violate the Czech Republic-
Netherlands BIT which promised investors “full security and
protection” when it took measures to stop trading in the claimant’s
securities. The tribunal stated: “The practice of arbitral
tribunals seems to indicate however that the ‘full protection
and security clause’ is not meant to cover just any kind of
impairment of an investor’s investment but to protect more
specifically the physical integrity of an investment against
interference by the use of force” More recently, a similar
rationale has been applied by arbitral tribunals in BG v. Argentina,
PSEG v. Turkey and Rumeli v. Kazakhstan.**® (Fottnotes omitted,
emphasi s added)
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"The Tribunal does not find that in the present case there has
been any question of physical safety and security, nor has any
been alleged. Neither does the Tribuna find that there is an
exceptional situation that could qualify under this standard as a
separate heading of liability. The anomalies that have been found
are al included under the standard of fair and equitable treatment

exceptiona situation, the connection with fair and equitable treatment becomes a very
close one.

Suez and Vivendi v. Argentina, Decision on Liability of 30 July 2010,. [178] w1
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Asfar asthis Tribunal is concerned, it isinclined to think that the absence of the word
“full” or “fully” in the full protection and security provisions in the Argentina-Spain and
the Argentina-U.K. BITs supports this view of an obligation limited to providing physica
protection and legal remedies for the Spanish and U.K. Claimants and their assets. Suez
and Vivendi v. Argentina, Decision on Liability of 30 July 2010, [175]
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discussed above. This heading of liability is accordingly
dismissed.™ (Emphasis added)
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"In contrast to fair and equitable treatment, however, full
protection and security is typically concerned not with the
process of decision-making by the organs of the State. Rather,
it is concerned with failures by the State to protect the
investor's property from actual damage caused by ether
miscreant State officials or by the actions of others, where the
State has failed to exercise due diligence. It is thus principally
concer ned with the exer cise of police powers."***
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Article5: Minimum Standard of Treatment

1.Each Party shall accord to covered investments treatment in
accordance with customary international law, including fair and
equitable treatment and full protection and security.

2.For greater certainty, paragraph 1 prescribes the customary
international law minimum standard of treatment of aliens as the
minimum standard of treatment to be afforded to covered
investments. The concepts of “fair and equitable treatment” and
“full protection and security” do not require treatment in addition
to or beyond that which is required by that standard, and do not
create additional substantive rights. The obligation in paragraph
1 to provide:

@) ...
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PSEG and othersv. Turkey, supra note, [259]

McLachlan, Shore and Weiniger, International Investment Arbitration: Substantive Principles, 247 1w ***
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(b) “full protection and security” requires each Party to
provide the level of police protection required under
customary inter national law.* (Emphasis added)
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13.3.5 To conclude that the right to constant protection and security implies that no
change in law that affects the investor’s rights could take place, would be practically the
same as to recognizing the existence of a non-existent stability agreement as a
consequence of the full protection and security standard. AES Summit Generation v.
Republic of Hungary, Award 23 September, 2010, [13.3.5]

AT MM pova 13.3.2 vop ) XM

73



154

"IN 21900 P22vaR DOT7XY A7 N2 MR DR 12 MTTN NIRRT L0002 MR

7°v0 ,8(3) w0 ,7(1) 7°v0 ,6(5) ,5(1) 7°vo ,4(2) ,4(1) 7Pyo 0 pn YW nuMdn 71702
™Y% w0 . 19(4) ,19(3) apvo ,16(1) apvo ,14(3) w0 ,10 w0 ,9(5) ,9(3) ,9(2) ,9(1)

,RT QY .0%02 MW W TIpn? NWTon %2 2290 oPR 9" DWenT TNk 0wow

1337731 21wm 7R 99 W ovm By md Mo 1) 16(1) von pomh 1w R

NawA? NINR AR 9% IR 101D ,NPNCWYN ,NInon MY waa 177) 7(1) 7Pvon oz 190

156

APIDOW FIPN2 0N NV NRDYI? WK 03 790K MOR 1272 527 9w Y (MM

P37 MYIR YW MYPWia Y7 NIaRY 3 5ovo Swnd x4

Article 3: Nationa Treatment

1. Each Party shall accord to investors of the other Party treatment no less favorable than
that it accords, in like circumstances, to its own investors with respect to the
establishment, acquisition, expansion, management, conduct, operation, and sale or other
disposition of investmentsin itsterritory.

2. Each Party shall accord to covered investments treatment no less favorable than that it
accords, in like circumstances, to investments in its territory of its own investors with
respect to the establishment, acquisition, expansion, management, conduct, operation,
and sale or other disposition of investments.

3. The treatment to be accorded by a Party under paragraphs 1 and 2 means, with respect
to a regiona level of government, treatment no less favorable than the treatment
accorded, in like circumstances, by that regional level of government to natural persons
resident in and enterprises constituted under the laws of other regiona levels of
government of the Party of which it forms a part, and to their respective investments.

P97 T M NIRY 16(1) Ao 10

1. Products of either Party shall be accorded, within the territories of the other Party,
national treatment and most favored-nation treatment in all matters affecting internal
taxation, sale, distribution, storage and use.

P97 1 (1) 7 pwo 10

1. Nationals and companies of either Party shall be accorded nationa treatment with
respect to engaging in al types of commercial, industria, financial and other activity for
profit (business activities) within the territories of the other Party, whether directly or by
agent or through the medium of any form of lawful juridical entity. Accordingly, such
nationals and companies shall be permitted within such territories. (@) to establish and
maintain branches, agencies, offices, factories and other establishments appropriate to the
conduct of their business; (b) to organize companies under the general company laws of
such other Party, and to acquire majority interests in companies of such other Party; and
(c) to control and manage enterprises which they have established or acquired.
Moreover, enterprises which they control, whether in the form of individual
proprietorships, companies or otherwise, shall, in all that relates to the conduct of the
activities thereof, be accorded treatment no less favorable than that accorded like
enterprises controlled by nationals and companies of such other Party." (Emphasis
added)

74



:22(1) 72902 MIR?7 2192077 NI DR 77730 M7 NINK

The term "national treatment” means treatment accorded within the
territories of a Party upon terms no less favorable than the
treatment accorded therein, in like situations, to nationds,
companies, products, vessels or other objects, as the case may be,
of such Party.
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