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Freshfields Bruckhaus Deringer respectfully submits this brief to the Sheshinski 

Committee II for the Review of the Policy with Respect to Royalties on Natural Resources (the 

“Committee”) on behalf of Israel Chemicals Ltd (“ICL” or “the Company”). 

 

I.  Introduction 

In reviewing and considering changes to Israel’s natural resources fiscal policy (royalties, 

taxes and other payments), one factor that the Committee should be aware of is Israel’s 

obligations to foreign investors pursuant to its treaties and international law.  As set out below, 

these obligations constrict the Government of Israel’s ability to change unilaterally fiscal policy 

with regard to ICL’s extraction of natural resources, while also undermining this Committee’s 

review if its terms are incompatible with previous commitments of the Government of Israel.  

While the state is certainly empowered to set its own natural resources policy, and periodically to 

review and amend that policy, such reviews and amendments must not violate fundamental 

protections accorded to international investors, such as the right not to be subject to reviews 

despite promised stability and unfair or inequitable treatment.   

In addition to their basis in customary international law, these rights are enshrined and 

protected in Israel’s 37 bilateral investment treaties (“BITs”) as well as in Israel’s Treaty of 

Friendship, Commerce and Navigation (“FCN treaty”) with the United States.  In Point II below, 

we provide a brief background on the general obligations placed upon Israel’s treatment of 

foreign investors by international law and on the specific protections and remedies afforded to 

investors by Israel’s treaties.  As we show in Point III, ample caselaw demonstrates the 

robustness of these investor protections.   

We understand that royalty rates on natural resources extracted in Israel were generally 

stable from the 1960’s through the early 2000’s.  In regard to the Dead Sea Concession, from the 

time it was originally granted to the then-government-owned Dead Sea Works Ltd. in 1961, until 

2012, Dead Sea Works consistently paid a flat royalty of 5% of sales on minerals extracted from 



    

 

the Dead Sea.  The applicable royalty regime was agreed in the negotiated concession agreement 

between Dead Sea Works and the state, as opposed to legislatively set policy, a factor which 

generally lends to investor confidence.  In July of 2012, the royalty regime was amended after 

long negotiations between ICL’s subsidiaries and the government.  Those amendments provided 

for a two-step regime with royalties increasing up to 10% of the value of potassium chloride sold 

by the Company.  The amendments were recorded in a signed agreement between the 

Government of Israel and Dead Sea Works that also provided that the government would not 

reconsider—and would in fact oppose any changes to—royalty rates on Dead Sea extractions 

“for the time being.” 

We are instructed by Israeli counsel that the Mining Law, which governs the Rotem 

subsidiary’s extraction of phosphates from the Negev, required Rotem to pay a 2% royalty from 

the time it began its work in 1952 through the present.  In 2010, Rotem and the Government of 

Israel reached a settlement as to how the 2% royalty is applied to Rotem’s extractions.  The 

terms of that three-year-old settlement continue to apply today. 

Applying the law discussed in Points II and III to these facts, we note that foreign 

investors in ICL potentially could bring claims against Israel, alleging, among other grounds for 

redress: 

 the very establishment of a government committee to review fiscal regime with 

respect to ICL breaches the government’s contractual obligations towards the 

Company’s Dead Sea Works subsidiary not to review its fiscal policy towards 

extractions from the Dead Sea for the time being, and hence gives rise to 

arbitration claims under the umbrella clauses of Israel’s investment treaties; 

 

 any change in fiscal regime, particularly any dramatic such change, runs counter 

to Israel’s obligation to provide investors fair and equitable treatment, including 

protecting the investors’ legitimate expectations at the time they invested; 

 

 any change in fiscal regime that deprives ICL of the ability to economically 

extract resources gives rise to a claim under the expropriation clause of Israel’s 

investment treaties. 

 



    

 

We therefore conclude in Point IV by suggesting this Committee would do well to take 

Israel’s investment treaty obligations into account, no doubt among many other factors,  in 

recommending any changes to the current treatment of ICL’s extraction of natural resources.   

 

II.  Obligations placed upon Israel’s treatment of foreign investors by international law 

and treaties 

 

A. Israel’s obligations to foreign investors under customary international law 

Whether or not a relevant treaty exists between Israel and the home state of a foreign 

investor, Israel is bound by customary international law, the original source of state obligations 

to foreign investors.  Customary international law requires the host state to treat foreign investors 

fairly and equitably, at least to the minimum international standard of treatment, as well as to 

provide prompt and adequate compensation in the case of expropriation.  If any actions taken by 

Israel violate these obligations, Israel could have to answer to the home states of harmed 

investors. 

 

B.  Israel’s obligations to foreign investors under its bilateral investment treaties 

BITs are international treaties that provide foreign investors with a broad range of rights 

and protections, including direct and effective recourse to international arbitration against the 

state to enforce those rights.  Qualifying as an investor depends on nationality.  For legal entities 

such as companies, this generally means being incorporated or established in one of the states 

that is party to the BIT.  Qualifying investments are generally defined to include a broad range of 

assets, including shares, claims to money or contractual performance, and other legal and 

contractual rights. 

The purpose of an investment treaty is to protect a stable and predictable investment 

environment for investors.  When Israel enters into such a treaty, it takes on reciprocal 



    

 

obligations whereby the other contracting state promises to extend a range of protections to 

Israeli nationals, while Israel promises to grant the same protections to the nationals of the other 

contracting party.  Investment treaties can be in the form of a single-purpose bilateral instrument.  

They can also form just one chapter of a bilateral or multilateral free trade agreement or a 

multilateral agreement. 

BITs generally entitle investors to the following substantive protections, with 

corresponding state obligations: 

(a) protection against the state’s breaches of investment-related obligations and 

undertakings, including contractual undertakings (known as an “umbrella 

clause”); 

(b) fair and equitable treatment, including protection of the investor’s legitimate 

expectations at the time it invested and, in many circumstances, the right to a 

stable and predictable legal and regulatory investment framework that is 

transparent and free of arbitrary treatment; 

(c) protection against unreasonable or discriminatory impairment of investments; 

(d) full protection and security; 

(e) full market-based compensation for property that is nationalized or expropriated 

either directly or indirectly by measures that deprive the investor of the economic 

benefit of the property; 

(f) protection from discriminatory treatment, relative both to similarly-situated 

investors from the host state (“national treatment”) and any third state (“most 

favoured-nation treatment” or “MFN”); and 

(g) free transfer of proceeds and assets. 

In addition to these broad substantive protections, most investment treaties provide 

investors with direct access to arbitration against host governments.  The precise arbitration 

procedures vary among treaties, but the most common choices are the World Bank’s 



    

 

International Centre for the Settlement of Investment Disputes (ICSID), the Arbitration Rules of 

the United Nations Committee on International Trade Law (UNCITRAL), the International 

Chamber of Commerce (ICC), and the Stockholm Chamber of Commerce (SCC).  These 

provisions entitle foreign investors to bring disputes with a foreign government relating to their 

investment directly before an international arbitral tribunal, even if there is no contract binding 

the investor directly to the state.  Bilateral investment treaties thus provide international investors 

with a powerful tool to get their claims resolved in an impartial forum outside of the host state. 

Such an arbitration can result in an award that is widely enforceable around the world, 

with mandatory recognition by courts in every country that has ratified the 1965 Washington 

Convention or the 1958 Convention on the Recognition and Enforcement of Foreign Arbitral 

Awards (the New York Convention), depending on the arbitration mechanism available under a 

particular treaty.  Both conventions provide a streamlined enforcement mechanism adopted by 

nearly 150 countries, including Israel. 

Today there are more than 2,500 investment treaties.  Some countries like the 

Netherlands have concluded over 100 BITs.  Moreover, most states, including Israel, continue to 

be very active in negotiating and implementing investment treaties both to attract foreign 

investors and to protect their own nationals investing abroad.    



    

 

C.  The importance of respecting investment treaty obligations 

Investment treaties are an inescapable consideration for any responsible government.  In 

a recent decision of the Federal Court of Canada regarding Canada’s investment treaty program, 

the court focused on the following testimony of a high-ranking Canadian civil servant:
1
 

In cross-examination, Mr MacKay [Acting Director, Investment 

Trade Policy Division, Department of Foreign Affairs and 

International Trade] confirmed that, when developing regulatory or 

other policy initiatives […] the responsible government department 

is strongly advised to consult with the government’s Trade Law 

Bureau to ensure that the obligations or measures in question are 

consistent with Canada’s international trade and investment 

obligations […]. 

 

The advice of Canada’s federal government is relevant to the Committee.  Like Israel, Canada is 

party to many investment treaties.  Canada has already been subjected to many investment 

claims, particularly relating to natural resources.  Over the past twenty years, Canada has paid 

some CAN$160 million to satisfy awards and settlements related to treaty violations.   

In our experience, among other due diligence checks, sophisticated international investors 

in natural resources often examine whether the target country in which they are considering 

investing has been subjected to investment treaty claims in the past.  Moreover, such investors 

take seriously commitments and assurances given by governments regarding the stability of 

long-term investments.  The very establishment of the Committee to review royalty rates and 

fiscal policies with respect to the Dead Sea Works subsidiary is contrary to previous 

commitments of the Government of Israel not to review these issues for the time being. 

Moreover, any further arbitrary, unreasonable or unjust imposition of new royalty rates or fiscal 

policies on ICL would expose the state both to potential monetary liability to ICL’s non-Israeli 

investors and to a downgrade in reputation among potential future international investors in 

relation to Israel’s investment climate. 

                                                           
1
 Hupacasath First Nation v Canada (Foreign Affairs) 2013 FC 900 (CanLII), para 82. 



    

 

 

D.  Israel’s specific commitments and ongoing negotiations 

Since 1983, Israel has signed 37 BITs, of which 30 are in force.  Below is a list of Israel’s 

BITs, as reported to UNCTAD, as at 1 June 2013. 

 

 

 

Reporter  Partner   Date of Signature  Date of entry into force 

Israel  Albania  29-Jan-96  18-Feb-97 

  Argentina   23-Jul-95 10-Apr-97 

  Armenia   19-Jan-00  --- 

  Azerbaijan   20-Feb-07 16-Jan-09 

  Belarus   11-Apr-00  14-Aug-03 

  Bulgaria   6-Dec-93  17-Dec-96 

  China   10-Apr-95 13-Jan-09 

  Congo, DR   14-May-85 --- 

  Croatia   30-Mar-11  --- 

  Cyprus   13-Oct-98 --- 

  Czech Republic   23-Sep-97 16-Mar-99 

  El Salvador   3-Apr-00 7-Jul-03 

  Estonia   14-Mar-94 23-May-95 

  Ethiopia   26-Nov-03 22-Mar-04 

  France   9-Jun-83 11-Jan-85 

  Georgia   19-Jun-95 18-Feb-97 

  Germany   24-Jun-76  --- 

  Guatemala   7-Nov-06 15-Jan-09 

  India   29-Jan-96 18-Feb-97 

  Kazakhstan   27-Dec-95 19-Feb-97 

  Korea, Republic of   7-Feb-99  19-Jun-03 

  Latvia   27-Feb-94 9-May-95 

  Lithuania   2-Oct-94 11-Jul-96 

  Moldova, Republic of   22-Jun-97  16-Mar-99 

  Mongolia   25-Nov-03 2-Sep-04 

  Poland   22-May-91 6-May-92 

  Romania   12-Aug-10 --- 

  Serbia   28-Jul-04 31-Dec-04 

  Slovakia   8-Sep-99 24-Jun-03 

  Slovenia   13-May-98 2-Oct-99 

  South Africa   20-Oct-04  --- 

  Thailand   18-Feb-00  28-Aug-03 

  Turkey   14-Mar-96 27-Aug-98 

  Turkmenistan   24-May-95  18-Feb-97 

  Ukraine   16-Jun-94 18-Feb-97 

  Uruguay   30-Mar-98 7-Oct-04 

  Uzbekistan   4-Jul-94 18-Feb-97 

 



    

 

Israel’s Ministry of Finance has also reported ongoing negotiations with Peru and 

Vietnam.  

 

E.  Treaty of Friendship, Commerce and Navigation between Israel and the US 

In 1951, Israel and the United States signed a Treaty of Friendship, Commerce and 

Navigation (“FCN Treaty”), which came into force in 1954 (and remains in force today).  FCN 

treaties are the precursors of BITs and contain very similar obligations.  

Article I of the Israel-US FCN Treaty contains an obligation to “accord equitable 

treatment” to persons, properties, enterprises and other interests of nationals and companies of 

the other party.  Article VI provides the obligation to grant “most constant protection and 

security” to nationals and companies.  It also provides that the property of nationals and 

companies shall not be expropriated without prompt and adequate compensation.  It further 

provides that neither party shall take unreasonable or discriminatory measures that would impair 

the legally-acquired rights or interests of nationals and companies in their enterprises or in 

respect of investment capital that has been provided.  Articles VI and VII also provide national 

treatment and most favoured treatment obligations. 

The Israel-US FCN Treaty also contains a clause allowing for binding dispute resolution 

between Israel and the United States regarding the interpretation and application of the treaty’s 

obligations.  Where such a dispute has not been settled by diplomatic means pursuant to Article 

XXIV(1), then Article XXIV(2) provides that the dispute shall be submitted to the International 

Court of Justice (ICJ), unless the United States and Israel agree to settlement of the dispute by 

other pacific means.  The United States has had recourse to such procedures in the past when 

necessary to defend its economic interests.  In 1987, the United States submitted a dispute to the 

ICJ pursuant to the US-Italy FCN treaty.  The matter concerned the treatment of a US company’s 

investment in an Italian company, Elettronica Sicula S.p.A. 

 



    

 

 

III.  Substantive Treaty Standards 

 In this section we briefly review some of the more relevant treaty protections in the event 

ICL’s foreign investors allege that the establishment of the Committee or changes in Israel’s 

royalty and fiscal regime regarding natural resource extraction constitutes a breach of a BIT or of 

similar obligations.   

Claims can and have been brought against all nature of governments and under all sorts 

of facts.  The cases discussed below are generally those that have given rise to the most 

significant caselaw in each area.  However, it bears noting that any breach of a state’s obligations 

towards international investors can give rise to a claim. Indeed, the number of international 

arbitrations arising out of investment treaty claims, and the amounts awarded against host states, 

have steadily risen over the last fifteen years.  According to the UN Conference on Trade and 

Development (“UNCTAD”), during the course of 2012 alone, at least 62 new investment 

arbitration cases were initiated against host countries, the highest figure of known treaty cases 

ever filed in one year.  The UNCTAD review goes on to report that the total number of known 

investment treaty cases at the end of 2012 stood at 518, with the number of countries that have 

responded to one or more investment claims having risen to 95.
2
 

 

A. Observance of Obligations and Investment Agreements 

An “umbrella clause” imposes an international obligation upon the state to respect 

undertakings codified in other instruments, such as domestic law contracts.  An umbrella clause 

                                                           
2
  UNCTAD, Recent Developments in Investor-State Dispute Settlement, 10 April 2013, 

http://unctad.org/en/PublicationsLibrary/webdiaepcb2013d3_en.pdf; see also ICSID Caseload Statistics (Issue 2013-

2), reporting, as at 30 June 2013, that the number of cases registered under the ICSID Convention and Additional 

Facility Rules stood at 433. 

http://unctad.org/en/PublicationsLibrary/webdiaepcb2013d3_en.pdf


    

 

typically provides that any breach by the state of a contractual undertaking extended to the 

investment of an investor constitutes a treaty violation under the relevant BIT, even if it would 

not otherwise constitute a treaty breach.  Some umbrella clauses refer not only to “agreements” 

or “obligations” but to “commitments,”
3
 and such wording may expand the scope of the 

obligation.  For example, in Eureko v Poland the tribunal held: 

The plain meaning – the “ordinary meaning” – of a provision 

prescribing that a State “shall observe any obligations it may have 

entered into” with regard to certain foreign investments is not 

obscure. The phrase, “shall observe” is imperative and categorical. 

“Any” obligations is capacious; it means not only obligations of a 

certain type, but “any” – that is to say, all – obligations entered 

into with regard to investments of investors of the other 

Contracting Party.
4
 

Even if an applicable BIT lacks an umbrella clause, an investor should be able to 

“import” the umbrella clause from another Israel BIT under an MFN clause.
5 

 

 It bears noting that foreign shareholders of ICL could bring umbrella clause claims for 

the government’s breach of contractual obligations.  Where a state breaches a contract covered 

by an umbrella clause, the fact that a shareholder is not a party to the contract would not 

                                                           
3
 SGS Société Générale de Surveillance S.A. (SGS) v Islamic Republic of Pakistan (ICSID Case No ARB/01/13), 16 

October 2002 (Switzerland – Pakistan BIT, Article 11: “Either contracting Party shall constantly 

guarantee the observance of the commitments it has entered into with respect to the investments of the 

investors of the other Contracting Party.”) (Freshfields Bruckhaus Deringer represented the Islamic 

Republic of Pakistan in that case.)  

4
 Eureko B.V. v Poland (UNCITRAL) Partial Award, 19 August 2005, para 246.  

5
 For Israel’s BITs with an umbrella clause see Article 2(3) of the Israel-Belarus BIT, Article 2(4) of the Israel-

Turkey BIT, Article 2(3) of the Israel-Slovakia BIT, Article 2(3) of the Israel-Lithuania BIT and Article 2(3) of the 

Israel-Latvia BIT. Note that even where Israel’s BITs do not contain an umbrella clause, investors benefiting from 

those other BITs, such as French investors, will be able to obtain the protection of an umbrella clause through the 

application of the most favoured nation (MFN) treatment obligation. The MFN obligation allows an investor to 

obtain any more favourable protection granted to investors of third countries, including by way of an investment 

treaty. Essentially all BITs contain such MFN clauses. 



    

 

normally prevent a shareholder from making a claim, as long as such breach caused damage to 

the shareholder.
6
  

 

B. Fair and Equitable Treatment 

The obligation to provide fair and equitable treatment is found in the vast majority of 

BITs. For example, Article 2(2) of the Israel-China BIT provides that “[i]nvestments made by 

investors of each Contracting Party shall be accorded fair and equitable treatment.” 

The fair and equitable treatment standard is the most frequently-invoked provision in 

international investment treaty arbitration.  It is also a malleable standard that will be contingent 

on the facts and circumstances of each case. 

The standard will be violated where a state’s conduct is found to be arbitrary, grossly 

unfair, unjust or idiosyncratic, in bad faith, showing a lack of transparency or candour in 

administrative proceedings, improper and discreditable, unreasonable, evidencing a lack of due 

process leading to an outcome which offends judicial propriety, as well as when a state breaches 

an investor’s legitimate expectations.
7
 

                                                           
6
 “[A]ccording to the principles and rules common to the main national systems and to international law, ... [t]he 

requirement of directness is but a consequence of the requirement of a causal link between the failure [unlawful act] 

and the prejudice [damage claimed].”  Amco Asia et al. v Republic of Indonesia, ICSID Arb. 81/1, Decision on the 

Merits dated November 21, 1984, reprinted in 24 I.L.M. 1022, 1037 (1985), annulled on other grounds, see 

Decision of Ad Hoc Committeed dated May 16, 1986, reprinted in I.L.M. 1439 (1986) (empahsis in original). 

  

7
 Total v Argentina (ICSID Case No ARB/04/1), 27 December 2007, para 110 (Freshfields Bruckhaus Deringer 

represents Total in this case); See also Rumeli Telekom A.S. v Kazakhstan (ICSID Case No ARB/05/16), 29 July 2008, 

para 609 (“The parties rightly agree that the fair and equitable treatment standard encompasses inter alia the following 

concrete principles: - the State must act in a transparent manner; - the State is obliged to act in good faith; - the State’s 

conduct cannot be arbitrary, grossly unfair, unjust, idiosyncratic, discriminatory, or lacking in due process; - the State 

must respect procedural propriety and due process. The case law also confirms that to comply with the standard the 

State must respect the investor’s reasonable and legitimate expectations”).  



    

 

Of particular relevance to the present situation is the obligation to protect legitimate 

investor expectations, described by one recent arbitral tribunal as follows: 

The expectation of the investor is undoubtedly “legitimate”, and 

hence subject to protection under the fair and equitable treatment 

clause, if the host State has explicitly assumed a specific legal 

obligation for the future, such as by contracts, concessions or 

stabilisation clauses on which the investor is therefore entitled to 

rely as a matter of law. […] In other words, an investor’s 

legitimate expectations may be based “on any undertaking and 

representations made explicitly or implicitly by the host State. A 

reversal of assurances by the host State which have led to 

legitimate expectations will violate the principle of fair and 

equitable treatment.8 

 

In particular, the fair and equitable treatment standard will be breached where there is an 

“evisceration of the arrangements in reliance upon which [a] foreign investor was induced to 

invest”
9 
and where “[t]he investor […] exercised due diligence and that its legitimate expectations 

were reasonable in light of the circumstances.”
10 

   

Four cases in particular help illustrate the protections afforded by the fair and equitable 

treatment standard: Total v Argentina,
11

 Saluka v Czech Republic,
12

 Occidental Petroleum v 

Ecuador
13

 and PSEG v Turkey.
14

   

                                                           
8
 Total v Argentina, paras 117, 120 and 121. 

9
 CME v Czech Republic (UNCITRAL), Partial Award, 13 September 2001, para 611. 

10
 Parkerings-Compagniet AS v Lithuania (ICSID Case No ARB/05/8), 11 September 2007, para 333; See also CMS v 

Argentina (Case No ARB/01/8), 12 May 2005, para 277; Southern Pacific Properties (Middle East) Limited v Egypt 

(ICSID Case No ARB/84/3), Award on the Merits, 20 May 1992, paras 82-83 (Acts of Egyptian officials were 

“cloaked with the mantle of Governmental authority and communicated as such to foreign investors who relied on 

them in making their investments. Whether legal under Egyptian law or not, the acts … created expectations 

protected by established principles of international law”). (Freshfields Bruckhaus Deringer represented the Republic 

of Lithuania in Parkerings and the claimant in CMS.)  

11
 Total S.A. v Argentine Republic (ICSID Case No ARB/04/01) Decision on Liability, 27 December 2010 (France – 

Argentina BIT) (Freshfields Bruckhaus Deringer is representing Total in this case). 

12
 Saluka Investments BV (The Netherlands) v The Czech Republic (UNCITRAL) Partial Award, 17 March 2006 

(Netherlands – Czech Republic BIT) (Freshfields Bruckhaus Deringer represented Saluka in this case). 



    

 

These cases establish that:  

 an investor can have legitimate expectations based on an existing regulatory 

framework (or contract), and deviation from these expectations that is 

unjustifiable or fails to meet criteria of economic rationality will be a breach of 

fair and equitable treatment; 

 

 fair and equitable treatment obligations exist to ensure an investor will be 

guaranteed a right to a certain and predictable investment framework;  

 

 where an important change in the regulatory system is made, there can be a 

violation of the obligation to provide fair and equitable treatment; and 

  

 in certain circumstances, a refusal to negotiate in good faith, as well as the failure 

to treat an investor in an objective, transparent, unbiased and even-handed way, 

will constitute a breach of fair and equitable treatment. 

 
 

In Total, the tribunal held that Argentina had breached the fair and equitable treatment 

obligation in respect of Total’s investments both in the electricity generation and gas 

transportation sectors.  In the electricity generation sector, the tribunal found that changes in the 

price mechanism used for the sale of electricity, implemented by the Energy Secretariat of the 

Ministry of Energy, violated the fair and equitable treatment standard.  The pricing system 

progressively put in place after 2002 did not allow generators to make a reasonable profit. 

Excessively low regulated prices encouraged a substantial increase in consumption that could not 

be matched by a parallel increase in supply, and was followed by power failures and the need to 

import electricity to Argentina (which had previously been self-sufficient).  The tribunal made its 

holding “in view of the […] negative impact [of the actions of Argentina] on the investment and 

their incompatibility with the criteria of economic rationality, public interest (after having duly 

                                                                                                                                                                                           
13

 Occidental Exploration and Production Company v The Republic of Ecuador (LCIA Case No UN 3467), 1 July 

2004 (US-Ecuador BIT) 

14
 PSEG Global Inc. and Konya Ilgin Elektrik Üretim ve Ticaret Limited Şirketi v Republic of Turkey (ICSID Case 

No ARB/02/5), 19 January 2007. 



    

 

considered the need for and responsibility of governments to cope with unforeseen events and 

exceptional circumstances), reasonableness and proportionality.”
15

  The tribunal added: 

An investor is entitled to expect that a host state will follow those basic 

principles (which it has freely established by law) in administering a 

public interest sector that it has opened to long term foreign investments. 

Expectations based on such principles are reasonable and hence legitimate, 

even in the absence of specific promises by the government. Hence, the 

fair and equitable standard has been breached through the setting of prices 

that do not remunerate the investment made nor allow reasonable profit to 

be gained contrary to the principles governing the activities of privately 

owned generators under Argentina’s own legal system.
16

 

 

The tribunal also found that Argentina’s laws and regulatory framework regarding gas 

transportation established the principle that tariffs of privatized gas utilities should be sufficient 

to cover reasonable costs and yield a reasonable rate of return.  This framework included various 

mechanisms designed to effectuate periodic price adjustments to fulfill this objective.  The 

tribunal found that Argentina’s gas laws had created a legitimate expectation that such review 

mechanisms would be followed.  However, between 2002 and 2010, Argentina suspended the 

review mechanisms in a manner the tribunal found unjustified, violating the obligation to accord 

fair and equitable treatment.  The following principle guided the tribunal’s finding: 

Irrespective of their specific wording, undoubtedly these treaties [BITs] 

are meant to promote foreign direct investment and reflect the signatories’ 

commitments to a hospitable investment climate. Imposing conditions that 

make an investment unprofitable for a long term investor (for instance, 

compelling a foreign investor to operate at a loss) is surely not compatible 

with the underlying assumptions of the BIT regime […]. 

 

Having found Argentina liable on the merits, the tribunal ordered a separate proceeding 

to determine the quantum of compensation.   This phase is still ongoing. Total’s claim is for 

more than US$1 billion. 

                                                           
15

 Total v Argentina, para 333 (Freshfields Bruckhaus Deringer represents Total in this case). 

16
 Ibid. 



    

 

In Saluka v Czech Republic, the tribunal held that the Czech Republic had breached its 

fair and equitable treatment obligation by failing to negotiate in good faith with a foreign 

investor.  At the end of the 1990s, all major Czech banks were in need of state aid because of the 

new capital requirements established by the Czech Republic at the end of the 1990s.  The 

requirements were difficult to meet because of a large amount of bad debt owed by insolvent 

state-owned enterprises to Czech commercial banks.  In the course of negotiating state aid with 

these banks, the tribunal found that the Czech Republic failed to negotiate in good faith  with the 

bank in which Saluka had made an investment (IPB).  This led to IPB being placed in forced 

administration and Saluka’s shares being handed over to one of its competitors.  

In particular, it was considered unfair that the government had failed to address IPB in an 

“objective, transparent, unbiased and even-handed way.”  In its final award, the tribunal awarded 

Saluka US$236 million in damages and interest. 

In Occidental v Ecuador, the tribunal held that Ecuador breached its fair and equitable 

treatment obligation in relation to the application of VAT rebates due to Occidental.  

The tribunal found a breach of Ecuador’s fair and equitable treatment obligation because 

“the framework under which the investment was made and operates has been changed in an 

important manner by the actions adopted by the [tax authorities].”  This resulted from Ecuador’s  

change in interpretation of its own law and the lack of a satisfactory response for doing so.  The 

tribunal thus concluded: 

[Occidental] undertook its investments, including its participation in the 

pipeline arrangements, in a legal business environment that was certain 

and predictable. This environment was changed as a matter of policy and 

legal interpretation, thus resulting in the breach of fair and equitable 

treatment. 

 

The tribunal awarded US$75 million to Occidental. 

In PSEG v Turkey, the tribunal found a breach of fair and equitable treatment by Turkey, 

through amongst other measures, “the ‘roller-coaster’ effect of the continuing legislative changes 



    

 

[…] relating, in law or practice, to the continuous change in the conditions governing the 

corporate status of the Project.”
 17

  The changes underlying this breach included changes in tax 

legislation.
18

  The tribunal award PSEG US$9 million in damages. 

 

C. Unreasonable Impairment  

The obligation to refrain from unreasonably impairing investments is found in most BITs.  

For example, Article 2(2) of the Israel-Turkey BIT provides that “[n]either Contracting Party 

shall in any way impair by unreasonable or discriminatory measures the management, 

maintenance, use, enjoyment or disposal of investments in its territory of investments of the 

other Contracting Party.”  One tribunal described this obligation in the following manner: 

The standard of “reasonableness” has no different meaning in this context 

than in the context of the “fair and equitable treatment” standard with 

which it is associated […]. The standard of “reasonableness” therefore 

requires, in this context as well, a showing that the State’s conduct bears a 

reasonable relationship to some rational policy […] Insofar as the standard 

of conduct is concerned, a violation of the non-impairment requirement 

does not therefore differ substantially from a violation of the “fair and 

equitable treatment” standard. 19 

This obligation is thus very closely related to the obligation to provide fair and equitable 

treatment. 

 

                                                           
17

 PSEG Global Inc. and Konya Ilgin Elektrik Üretim ve Ticaret Limited Şirketi v Republic of Turkey (ICSID Case 

No ARB/02/5), 19 January 2007, para 246. 

18
 Ibid, para 250. 

19
 Saluka v Czech Republic, paras 460-461 (Freshfields Bruckhaus Deringer represented Saluka in this case). 



    

 

D. Full Protection and Security 

The obligation to provide full protection and security is found in the vast majority of 

BITs.  For example, Article 2(2) of the Israel-Thailand BIT provides that “[i]nvestments made by 

investors of each Contracting Party […] shall enjoy full protection and security in the territory of 

the other Contracting Party”. 

In addition to requiring the physical protection of tangible property and personnel,
20

 full 

protection and security provisions also ensure the protection of intangible assets and legal rights 

through a functioning court and administrative system.
21

  They also protect against 

administrative actions that may devalue an investor’s investment.  In particular, one tribunal has 

held: 

The host State is obligated to ensure that neither by amendment of its laws 

nor by actions of its administrative bodies is the agreed and approved 

security and protection of the foreign investor’s investment withdrawn or 

devalued.
22

 

 

 The full protection and security standard thus establishes an affirmative duty to take 

reasonable action as necessary to preserve the integrity of investments, an obligation that 

complements the fair and equitable treatment standard’s requirement that the state refrain from 

unreasonable and detrimental conduct.  A number of arbitration panels have ruled that such 

provisions impose a “negligence” standard of liability upon the state in relation to damage that 

befalls protected investments, even if the harm is caused by a third party.
23
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 BG v Argentina (UNCITRAL), 24 December 2007, paras 324, 329 (Freshfields Bruckhaus Deringer represented 

BG in this case). 

21
 Frontier Petroleum v Czech Republic Frontier Petroleum Services Ltd v Czech Republic (PCA – UNCITRAL; IIC 

465), 12 November 2010, paras 260-272. 

22
 CME v Czech Republic, para 618. 

23
 See Asian Agricultural Products Ltd (AAPL) v Sri Lanka (ICSID Case No ARB/87/3), 27 June 1990, para 77 

(“According to modern doctrine, the violation of international law entailing the state's responsibility has to be 

 



    

 

E. Expropriation  

The obligation to provide adequate compensation upon direct or indirect expropriation or 

nationalisation is found in practically all BITs.  For example, Article 5 of the Israel-Poland BIT 

provides that “[i]nvestments of investors of either Contracting Party shall not be nationalized, 

expropriated or subjected to measures having effect equivalent to nationalization or 

expropriation […] in the territory of the other Contracting Party, except for a public purpose […] 

on a non-discriminatory basis and against prompt, adequate and effective compensation.” 

Expropriations can be direct or indirect.  While direct expropriation is relatively rare, any 

government measure that has the same economic effect as a taking is subject to the same 

compensation obligation.  A state act (whether administrative, legislative, judicial or otherwise) 

will constitute indirect expropriation if it substantially deprives an investor of the economic 

benefit of its investment.  This could happen if taxes or a royalty regime wipes out an investor’s 

profits or renders an investment worthless, triggering the state’s obligation to compensate for the 

investor’s loss.   

Where a tribunal must determine whether a particular measure constitutes indirect 

expropriation, several factors will be balanced, including the economic impact of the measure, 

whether the measure interferes with reasonable investor expectations, and the character of the 

measure (e.g. whether it is a good faith, non-discriminatory application of a legitimate public 

policy).  In Revere Copper, the tribunal found an expropriation had taken place where the 

                                                                                                                                                                                           
considered constituted by 'the mere lack or want of diligence', without any need to establish malice or negligence.”); 

American Manufacturing & Trading Inc. v Zaire (36 ILM 1531), 21 February 1997, para 6.08 (“The Tribunal deems 

it sufficient to ascertain, as it has done, that Zaire has breached its obligation by taking no measure whatever that 

would serve to ensure the protection and security of the investment in question.”); and CME Czech Republic B.V. 

(The Netherlands) v The Czech Republic (UNCITRAL), Stockholm, 14 March 2003, para 611 (“The host state is 

obligated to ensure that neither by amendment of its laws nor by actions of its administrative bodies is the agreed 

and approved security and protection of the foreign investor’s investment withdrawn or devalued.”).  



    

 

investor decided to shut down its operations because of a substantial increase in taxes, in 

contravention with previous commitments not to make such an increase.
24

  

 

IV.  Conclusion 

Israel’s international obligations are particularly relevant to this Committee’s treatment of 

ICL because the Company’s shareholders include a broad base of foreign investors.  We 

understand that the Company is the second most widely-held issuer internationally (after Teva 

Pharmaceuticals) of all companies listed on the Tel Aviv Stock Exchange. 

These foreign investors have invested within a stable and predictable regulatory 

background.  This is especially so in the case of the royalty regime for minerals extracted from 

the Dead Sea, where royalty rates set by negotiated agreement remained stable from 1961 

through 2012.  Just 16 months ago those royalties were amended by a negotiated agreement in 

which the government pledged that it would not reconsider the new rate regime and would in fact 

oppose any changes for the time being.  In light of this background, investors in ICL have a 

legitimate expectation that the royalty rates the Company pays the state for extracting natural 

resources will not be changed in a manner that violates the recently negotiated agreement or that 

is unfair or inequitable. 

Moreover, if any measure adopted by Israel is incompatible with a specific agreement or 

other undertaking of Israel made in respect of ICL, this may well constitute a violation of Israel’s 

commitments under umbrella clauses.  This could include this Committee’s review in and of 

itself to the extent it is contrary to previous commitments of the Government of Israel. 
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 Revere Copper & Brass Inc. v OPIC (17 ILM 1978), 24 August 1978, (while this case was not under a BIT, the 

insurance contract between the investor and the Overseas Private Insurance Company required a determination of 

whether an expropriation had occurred). 



    

 

Finally, if any measure adopted by Israel, such as any increase in the government take 

from ICL, renders an investment in ICL worthless or wipes out profits, this could constitute a 

compensable expropriation. 

As the legal standards and cases discussed above demonstrate, to the extent royalty rates 

or other types of fiscal treatment are changed in a manner that amounts to unfair and inequitable 

treatment, to a breach of a specific commitment of Israel, or to an expropriation, ICL’s 

international investors may be empowered by international law and by Israel’s investment 

treaties to seek redress. 
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Appendix:  Freshfields international arbitration and bilateral investment treaty credentials 

Our disputes group includes some of the world’s leading and best-known arbitration practitioners, who 

hold high-profile positions in major arbitration institutions, governmental organisations and professional 

associations and whose publications cover the field.  Our team is widely recognised as the world’s 

leading practice, and is frequently ranked as number one globally.  

Our recent experience includes acting for: 

 

 

Some of our recent experience representing investors Some of our recent experience representing states 

 three Chinese corporate investors in an ad hoc 

arbitration against Mongolia with respect to the 

revocation of the investors’ iron-ore mining license; 

 a European mining conglomerate in two separate 

disputes with Venezuela and a Venezuelan state-owned 

company arising out of measures affecting the company’s 

investments in the mining sector, including the 

cancellation of several nickel mining concessions;  

 Crystallex International in its (ICSID) arbitration 

(Additional Facility Rules) under the Canada-Venezuela 

BIT with the government arising from the nationalisation 

of Las Cristinas, one of the world’s largest gold mines; 

 a US mining company in a potential dispute arising out 

of government measures affecting its investments in silver 

mining interests in Bolivia; 

 a North American mining company in a dispute under a 

BIT against Venezuela arising out of the government’s 

measures affecting the company’s investments in the gold 

mining sector; 

 a group of American investors in an arbitration against 

the government of El Salvador in an ICSID arbitration 

arising under the DR-CAFTA in a dispute relating to the 

government’s alleged interference with the investors’ 

mining interests; 

 an international mining company in a dispute with the 

government of Argentina, relating to the application by 

the government of an export withholding tax on the 

shipment of copper concentrates from Argentina; 

 a French mining company in an ICSID arbitration under 

the France-Peru BIT on its rights in connection with the 

expropriation of a gold mine in Peru; and 

 a Greek industrial conglomerate in an investment treaty 

arbitration against a European state, under the 

UNCITRAL Rules, involving the alleged spoliation of its 

investment in the mining sector. 

 

 the Republic of South Africa with respect to claims 

under the South Africa-Italy and South Africa-

Belgium-Luxembourg Economic Union BITs, arising 

from changes in mining laws and regulations in the 

context of the Black Economic Empowerment policy;  

 the Republic of Turkey on its successful defences of 

three separate ICSID arbitrations under the Energy 

Charter Treaty involving total claims of more than 

US$18bn, resulting in dismissal of all claims in all 

three cases and the award of almost US$25m in costs 

to Turkey; 

 the government of Lithuania in an ICSID arbitration 

concerning the privatisation of parking services, in 

which the tribunal dismissed all claims; 

 the government of an Eastern European State in an 

ICSID arbitration brought by German and Finnish 

banks under the relevant BITs regarding a Soviet-era 

loan; 

 the government of Romania in arbitration 

proceedings brought against it by two individuals and 

three companies allegedly controlled by them under 

the Sweden-Romania BIT; 

 the Kingdom of Cambodia in its first arbitration 

before ICSID brought against it by the subsidiary of a 

US power producer under the local investment law in 

a dispute relating to the construction of a power plant 

in Phnom Penh; 

 the government of Malaysia in an ICSID arbitration 

commenced by a Belgian investor pursuant to a BIT 

concerning an investment in the stock exchange;  

 the government of Tanzania in a BIT arbitration 

under the ICSID Rules arising from a World Bank-

financed project to improve the water distribution 

system in Dar es Salaam; and 

 the government of Grenada in an ICSID arbitration 

concerning a contract for oil and gas exploration in 

region of a disputed inter-state maritime boundary. 
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