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”Any delay only serves to block competition. In the current environment,
competition delayed is competition denied.”

(Susan Ness, Commissioner of the Federal Communications Commission during 1994-2001)
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nIn certain specific cases, it may be clear that imposing an obligation to

supply is manifestly not capable of having negative effects on the input
owner’s andsor other operators’ incentives to invest and innovate
upstream, whether ex ante or ex post. The Commission considers that this
is particularly likely to be the case where regulation compatible with
Community law already imposes an obligation to supply on the dominant
undertaking and it is clear, from the considerations underlying such
regulation, that the necessary balancing of incentives has already been
made by the public authority when imposing such an obligation to supply.
This could also be the case where the upstream market position of the
dominant undertaking has been developed under the protection of special
or exclusive rights or has been financed by state resources. In such
specific cases there is no reason for the Commission to deviate from its
general enforcement standard of showing likely anti-competitive
foreclosure, without considering whether the three circumstances
referred to in paragraph 81 are present.”#?
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# Communication from the Commission — Guidance on the Commission’s enforcement priorities in applying
Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings (EC) 2009 O.J.C45/7 para.
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# Case T-851/14, Slovak Telekom v. Commission 2018 para. 92-129, 141-170; Commission Decision of 15 October
2014 relating to a proceeding under Article 102 of the Treaty on the Functioning of the European Union and Article
54 of the EEA Agreement (Case AT.39523 — Slovak Telekom), (O.J. C 314, 23.9.2015, para. 370-371) (Slovak

Telekom yonY).
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Interplay Between EU Competition Law and Sector Specific Rules in the Electronic Communications Sector
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27



SV NNAIN P32 DY NP NPNWND NN NN PAIYL SMPDNA NIPIN MINPNRN NOONN )10 ON
YOPN DN 2PN MIVIN TIN NPDDIN MHNVNIVND DY) PI0Y NN PN NOYId ,Pra
NN ,INDN 1PYIID) NNYPNN PIN2 XD MDY NHVINY NAIND DY NINNDN LMD YN
WMMNY MDY PNAY NWININ YOPN DN TaYNN NNHOOND) ,NYPYND DININNN DY NYIY NYawn

JOMYNYN NN GN) 1PNY ININY 290 NYINNN

YOPN DX NYY NXDAN NPNYNNN 2PN IWARD P32 DY NOVINY NIND NN JN DX D) ,)D D 7N
NP Y OIN,PNINMNNIAY D) DN PO MINNND DY IWPNND PIA DY NN NOVLND 12D YN
YD TRYN DIN T MDY IIND 2NN DN PINNNY IVAND P12 DY N2AYPD )PV MO

YIX N PNYTN PP2INNN DY, 1IN IOV NANN NN POINNNIN DY T80 NINNN NN Tva
PIND (N)N29 PYD MXNND TN NYIZ ITHYN NN ININ DNZY MINDN IYIDL YN X PINNND

DTHYN NN D NYAIP NN PIND (5)(N)43 PYD 292 YMOND MIN ,NT P993 MININN Y5 DI120Y
920 NN NNPDNY P12 NNNIND 0 TYYIN D¥NINI MDD PNYNN DINNA P12 KW OVDNNNNN
YD YVDNNNNI THYN DIX) YT N 122D NYIIN YOPN DN DOV NPDDIN NPNYNNN PMINNN
PIND (N)N29 PYD NMINNN DY NN TIN ;NN YNAD) DXPOYI MINNN DX NNAND 71DV 19INA

145

146

147

148

(3)(2)N29 923D YW N9 275 NHIY 122325 NYIHN YO PN DN Pa NINWNM 930N HNYON

DOXMPYN NPPADY 1P)AT NYIN YOPN DX I2YN NIVANR KD P12 NININNDD DNNTINN ,NNIND
1220 NYOON YOPN DR NYY MDDIN NPNYNNN NIIY PRI NNSY NIY [, DINY NN .INNNN
DY DININ NNIXY NIY OMINDN MIYPNN ONIN NYIP P12, T2 .)320 NN YOPNI NI
S¥ N NS PN’ PIAD PIYND PN OMVY NON D090 DININ .MINNNN DXMPYN NPPID Y

JINNN BN DN, NNYPNN XMV 1NN DINNI MINNNT OXMPYN NPPID NI

MIMNYR PN YN MINNNN DXMPYN NPPAD 91N NN KD XMIND I 19 I8 Pia HY N21Po
DMYSHNI NNYPN SMPY PADY 119 IWONNY IINP NNYPN NI D199

DNV N2VY NN MINNNN OXMPYN NPPID 292 12D NYNIN YOPN DN YNNI NDION ,NNIND
DYINPN NYAP ,0N2N YTV DY DINYINI TNNN NON IPNMYHYN NTION 27 21D NPPODD
.DY2MDN DTN INDMH NN PINY GNY, 0N TY0IN DININI NN MTIAY DMWY DI

T AN ,MINNNND DOMPYN NPPOD 2955 NN dND2 PN P32 NNNYD NN NDwynd o2
#.0INY (3)(2)N29 PYD MNNND

N PHYN YOPN PN NOYAD D) NOWIBN NPVINNYT NN YD NOYN INWNN PT2 VAN D)
DNAVIYN TNN NPODNN NPDINA N2 DXINNNN 29D NN YND PNIN NNSYD NIOY NINYY

N TAN PIVAOSVINMT TRYN Y1 3 yaps Sealink 13¥2 IOPNRN MINNN M) NVONN T
. NUP NN PIVAIPTND IR ITHYN DY PNY TI2) N2IVY MSY MOINT IRV

.149

150

151

152

153

154

.591y2,36 W DOYY NN 1993y D) INT 4
45 Commission Decision 94/19/EC of 21 December 1993 in Case 1V/34.689 Sea Containers v Stena Sealink — Interim

Measures (O.J. L 15, 18.1.1994, para 66).

28



TPDON NYIN HW MDVUNN NYITIN NNYPN 1PIYD 29NN TINRD M) DY NP THN THoNn1 o) 155
6. DOWTN DXINNN N9 DY DY NIRNIYHIPN NDONN NN PTYNIND YIN XINY T, PIDNNN DY T DY

MNXMND TN NOYI P32 ,MYYNIA 2D NYIP NN PIND (5)(N)43 PYD 19D >NdND MO 7o Ova 156
PIND (3)(2)N29 YO
29 92¥0Y 1323 PAYY 9220 ONYa 21920 219 NDIY 122320 DY YVPN IN P NNYNN 9a¥NH NN
Pny
PI9MNNAY MPWN IN DN NN PODY 920 YND2 21710 2900 PISIMN DYDY TN PN 29 Pyo 157

292, INNN DY NNNNN DY MNY MLYNN NP0 NANT NNWIFY NDT PIDY N PO DY NONND - 158
PIYN MDA 7 1’712 47,270 1280 DY NYUP 1Y XOX VININI XN 21702 NNNNN N NIN
MNVYN 1NNV PIA DY NXDOIN HPNVYN MNNN NNNND NNYPNN 12D NN XONIND MIVIND NY1IN

.20 YT DY PN NWIN YOPN N8N

.NAYPOY A0 PITN TNY P20 D NDIY KD I9IYW NPRIN 1NN 2D NANINA XNNW 9D 159

99y PN NYY TPNIVYNN 1T 129 NWIN YOPN YN 120 IWIND Pia YW NP D ONIN TY 160

NN PI2 179N 792 .0 TYOIN DIMNMNI MMPYY NNVYPN XMPY NPIONI MINNN NN PNaNY

P12 9% 1T MYMINNK MINNA TPHNONIVIAN YN , I NMIYA .PINY 29 PYDA NIAPN NDINN
JOMYNRYN NYI9 XTI N9 N

Y09 THNVN PYINN NOHYA NNV, P32 DY NN PIYN MDDIA D0 120N 0901 ,v1IToYayn 161

TN NOY NN NPNVND DY) OND PRIYNDI NPINNN DY IWPNNY NINN 0 TYOIN DININA

PNV, THIRANY THINP NNVYPN DY DDA TNXY DNY WITIN )220 NI YOPN DN 92yN N0
DMNMYPN IMPY NPIDNI DNIDINN HY DAY DY NDIY NNNI MINNNY MIVIND ONY

92y MINNNN DIMPYN NPPODY IWIND 7710 YNY1 21 PO NP0 PIAIIINNND ,NNINY ONNN2 162
209N NPNVYNA NYNNY DY NINPN NNYPNN DY NDM9 DITP TIIND 12D NYIIN YOPN HN
S2IND 29 PYO ANIIND TN ,NNT DO .NYY nYTYDan

725 NINWHA NDI9D NIINDY NINID HVIVWA AYNVWNY P PP .}
2909 9230 NY3 219201 DY 1Y DIN — NXDHND BINN IN B39 N

N990N ©02 MTIYN  .1.0

NYNPN NNYPNN MNYI NN NN DNN DI MONIY MINNNN DMPYN NPPID 299 MND 163
DY TY92N DN, T TNYY AN ONIY NNVYPN IMPY NPOONI MINNNY 1IN DY N9 NPNNDNYN
P72 9V PD0ON HNYN DMVOIN DXDD DINDY )Yy N

NYN NSPY (MY NTIPI) TAR NXPN NN MMNX NI2YND DIWNYNI NDNDTI DN ONVIN DD 164
DNDN 90N 101N THIRND D1VNN DX Y25 Y955 .ANYPN MINI NN TNXD (NVYP NTIPY)
95 DYTTIA DMVIIN DD 19D 1DINN TN JN) DYDN D2 NDMD NYIY I ,0)VIIN DD DY
1Y 9952 .00 XNN TIHIND NIMY MOAYNDN MTIPI2 DVNIVYNIDY (XD MNP 1OND) TNNN

% Enhancing the broadband investment environment — policy statement by Vice President Kroes (EC) MEMO/12/554.
europa.eu/rapid/press-release MEMO-12-554 en.htm

.(6.5.2007 1232 DDY) 129 09 NMYN *s9*w /) Tower Air 1114/99 (PN) XN W NI ¢

29



D>TT12 D20 1901 P VNPWNDY DA DAY 1N NDIION IXNNN TN 0M2ND NN MNP
NP MMPOY D291 NND DOWHYNN

DYYNINIVIY DMINNNI MINNNN OXMIPYN NPPID ,PIAHY MV NPNYNIL DX2Y0 NDYM TNND
23 10NY) PON PYNNNNMI P2 DY 20D TIND2 DPINNN DNYYN 21 DINN MTIPIA DPNDY WA
(MpYnnnn

MYNYN NN NNYAPD DYDY P 2017 9VPIND TV 482015 LOINNND YN ,9PY0 9ONNY 195
ONYNN 12 DY DX DY WP IWUN MINNNT DNPYN NPPID Ny N TYO NP
.NOY MO

MPIPT PN MINNNN OXMPYN NPPAD , TYNNL NPY 29I 1IN DPVINDIN DX TYINA ) 2D 1N
NIVIVA 25V 551 P TN NDWD NNV DM TYIIN DIININD IWWNNY Pia DY N¥IY09N NINVND
LDYVAN DXD DY FPNRNXY NONP NNYPN NYI NDMSY NTIAYN

DY2’D Y525 NOI9Y MYPA PIAD YWIND MINTND DIMPYN NPPAD DN 2016 55 TINO
Y315 NN YXNYNY P2 NYPANN NNT NVYA YNNI NVIWA NHY NDDIN NPNYNL DOVAIN
P2 POINNN ONNN TN HNWIN DXDON DOV 5 ,PNT 1I9IND 1YY NP0 NOYNVYNL DIDON
NN TN ,MPYNRNNN 21 D32 1M RIND 1NN TNN KO DIAPW MPWNNND 721 19010
PN PPND L(A98IN NVIYN OND) DINAN MTIPIA H2ON TINN DXONN PON VINWYND MIVON

: VNNNY

165

166

167

168

.9PIND MY PPN NOND TN ¥
.DIPYD DX NINKD NNVYNI N0 MWYPAA P20 VIS N NPPNN ¥

30



f1 9" X7 AU Wi

Fiaaa

NFWNDAN dia

n'pao 713

Frannwn

137 NWaAn LUED

nrEgoenwn

NN NVIVN : 4 790N INN

2139 MITIPI MNP Y ORNND PINL YD MINNNT DOMIPYN NPPID VP JIPMYPINNONI 169

92NNNDY DANN 212 1IDINN HNINNY OXTYPN TWUN D257 TINN DXTTA DD P IDNN 01)INY

NI 2N PN 19N 1DWYNN DAY M (TVNYIN ROY) DXINNN D257 YD 1N ,D)IAND

1212 Y251 XN PON NVHNYN .DXNIN DN NN NDOON M L, (NVNRVYA PNY) 1INI2
D721 YR DINAN MITIPI2 P KDY D291 ONNN TIHIND MADN D1¥9 MTIPI2 MWUWND

N2 NYPN TIT NN 91NN MTIPI2 9257 TINK ©XONN PYN NVRVYN TN PN NDMe 170
D179 771X NN O1VIIN DXDD MNYI NDIIAD THIIXPNN MIADN T .DMPVIIN DD NDMIAY
50:9251 ©>2°01 Y DY NI TINNN YNNI PN 19INI
nCertain networks may require the use of mid-span joints, which enable
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»...one of the most business-critical decisions involves the digging and
laying out of the cables and ducts both of which are still very expensive-.
It is important to maximise the use of existing infrastructure such as
empty ducts, to avoid the necessity of digging and their associated costs.
Consideration should also be given to mixed scenarios: laying cables in
existing ducts where available

[...]

Leaving empty ducts for future growth impacts directly on civil works
costs, which are by far the more important in the project. Yet, designing
with an absence of an adequate number of empty ducts seriously
compromises future growth of the network.”
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