
 

Guideline 2/11: Instructions regarding remedies for mergers that raise 

reasonable suspicion of causing significant damage to competition   

 

A. Introduction  

1. Merger reviews, as laid out in Chapter III of the Antitrust Law, 1988 
(Hereinafter: "the Law"), are concerned with identifying those mergers that 
raise reasonable suspicion of causing significant harm to competition or  to the 
public (in the words of Article 21 (a) of the Law) and addressing those 
mergers.  

2. Once it is determined that a merger raises reasonable concern of causing 
significant harm to competition,1 Article 21 (a) of the Law outlines two 
alternative paths for addressing this concern: approve the merger subject to 
conditions or oppose it. According to the common law, the possibility of 
approving the merger with conditions must be exhaustively examined before 
deciding to oppose it.2 Under the "approval of the merger with conditions" 
option stands, the principle is, a wide range of possible conditions, varying 
greatly from one to another.  

3. This guideline deals, almost entirely, with how to address mergers that raise 
reasonable suspicion of causing harm to competition or the public, and 
especially those cases that raise concerns that can be addressed by setting 
conditions on the merger. Discussed below, among other issues, will be the 
border between approval with conditions and opposition to the merger, the 
various types of conditions, and the appropriate circumstances for imposing 
them.   

4. Although this guideline contains principle positions, based largely on legal 
customs from across the world,3 it is important to remember that the 

                                                 
1 On the question of whether a merger (horizontal) raises reasonable concern of harm to competition or 
the public, see: Guideline 1/11 Guidelines for Competitive Analysis of Horizontal Mergers, 2011, 
Antitrust Authority 5001710  

2 CA 2414/09 the Antitrust Authority v. Bezek, לפסק הדי�  36�37, ס' 2566) 3(2009על � תק  (2009); A.A. 
8006/03 Judah Pladot v. the Antitrust Authority, 2007( 70, ס' 2052 )2(2007מח � תק.(  

3 In preparation for the writing these guidelines the merger remedy policies of a large number of 
countries were examined. The advantage of such papers is that they present clear and targeted positions 
on the matter we are dealing with here. A study conducted revealed that the foreign guidelines 
faithfully represent not only the position of the competition authority that released them, but also the 
country's prevailing legal situation. Reference to the following remedy guidelines will be made:  

"The American Guideline": ANTITRUST DIVISION, U. S. DEPARTMENT OF JUSTICE, ANTITRUST DIVISION 

POLICY GUIDE TO MERGER REMEDIES, June 2011 



conditions designed to be used as a remedies4 for mergers that raise concerns 
of causing significant damage to competition are always the product of 
integrating general principles (which it is the purpose of this document to 
detail) with the specific circumstances of the present case – the parties to the 
merger, competitive characteristics of the relevant market, barriers to entry 
and above all – the specific competitive concerns raised by the merger.5    

B. The Fundamental Objective – Repairing Damage to Competition   

5. Once it is determined that a merger raises reasonable concern of causing 
significant damage to competition, it is necessary to find a remedy that fulfills 
a single goal – repairing the damage wrought to competition by the merger.6 
The aim of the remedy is not to increase the level of competition in the market 
or to promote competition in markets unrelated to the merger, but rather to 
restore the competitive situation that prevailed in the marker or would have 
prevailed in the market, but for the merger.7 The selected remedy, or 
combination of remedies, adopted is to provide a full and complete response to 
the competitive concern, such that the level of competition in the market after 
the merger will not be less than it had been previously.8 

                                                                                                                                            
"The European Guideline": EUROPEAN COMISSION, COMMISSION NOTICE ON REMEDIES ACCEPTABLE 

UNDER COUNCIL REGULATION (EC) NO 139/2004 AND UNDER COMMISSION REGULATION (EC) NO 

802/2004 (2008/C 267/01) 

"The British Guideline": COMPETITION COMMISSION, MERGER REMEDIES: COMPETITION COMMISSION 

GUIDELINES, November 2008 
 
"The Canadian Guideline": COMPETITION BUREAU, INFORMATION BULLETIN ON MERGER REMEDIES IN 

CANADA, September 22, 2006 
 
"The Australian Guideline": AUSTRALIAN COMPETITION AND CONSUMER COMMISSION, MERGER 

GUIDELINES, November 2008 
 
"The French Guideline": AUTORITÉ DE LA CONCURRENCE, LIGNES DIRECTRICES DE L'AUTORITÉ DE LA 

CONCURRENCE RELATIVE AU CONTRÔLE DES CONCENTRATIONS, 16 décembre 2009 
 
"The New Zealand Guideline": COMMERCE COMMISSION, MERGERS AND ACQUISITIONS: DIVESTMENT 

REMEDIES GUIDELINES, June 2010 

4 In this document we will use the term "remedy" to mean a collection of conditions that may be 
imposed on a merger as well as opposition to the merger, all in compliance with Article 21 of the law.   

5 See the "administrative guideline" Attorney General Guidelines 1.0002, p. 15-16. Also, see for 
example: the Australian guideline, Article 5, the Canadian guideline, introductory chapter.  

6 May be compared with the remarks of the U.S. Supreme Court: "The key to the whole question of an 
antitrust remedy is, of course, the discovery of measures effective to restore competition" 

7 See, for example the Australian guideline, Article 6.  

8 See for example: the DuPont matter, supra 6,; Ford Motor v. United States, 405 U.S. 562, 573 (1972), 
the American guideline, p. 2-3, the European guideline, Article 9 



6. In many cases, the remedy that optimally achieves this goal is, of course, 
completely blocking the merger. The intent of opposing the merger is to 
preempt the development of the threat to competition and along with it all 
possible damage that the merger is expected to cause. However, automatically 
choosing opposition as the solution is inconsistent with the principle of 
proportionality that all administrative authorities are committed to, including 
the Antitrust Authority. The principle of proportionality requires that 
alternatives be examined that succeed in alleviating the concern of harm to 
competition and the public while having a more moderate effect on the parties 
to the merger. Nonetheless, the reasonableness of the conditions are tested first 
and foremost for their ability to address the competitive concerns presented by 
the merger.9 Proportionality is reflected in the fact that it is necessary to 
choose the most moderate of all the effective solutions that would fully fulfill 
the purpose of the merger review – alleviating reasonable fear of significantly 
limiting competition in the marketplace.    

C. General Considerations for Choosing a Remedy   

7. Given remedies' underlying purpose, as defined above, where the director 
general must decide on the appropriate remedy for a merger that gives rise to 
reasonable suspicion of causing significant damage to competition, the 
following considerations, inter alia, will be taken into account: 

• The remedy's suitability to the competitive concern. The purpose of the 
remedy is to preemptively deal with the competitive concern, before it has 
been realized. As far as it is possible to predict and accurately 
predetermine the competitive concerns, their causes and their 
implementation, and accordingly – formulate conditions to effectively deal 
with them – this is the method by which the director general will approve a 
merger subject to conditions.10 However, when discussing complex 
competitive concerns, or ones that may take many forms and arise from 
various sources, there is a greater tendency to favor opposition.11    

• Effective supervision. Once a merger has been approved subject to 
conditions that lie with the parties to the merger, the parties establish – so 
far as they decide to proceed with the merger – an obligation to comply 
with the conditions. On the other hand, the authority has a duty to monitor 
the implementation of the conditions, and to act to enforce the conditions 
when suspicion that they have been infringed arises. Therefore, monitoring 
and enforcement are key considerations in designing remedies: as far as it 
is easier to monitor a remedy after its implementation, the higher the 

                                                 
9 See on this matter: CA 803/08 Triplex v. the Antitrust Authority, 43, ס' 6571) 1(2010מח � , תק  From 
the judgment (2010): "Reasonableness of such conditions is examined according to their suitability for 
dealing properly with the concern of reduced competition created by the merger."  

10 For an illustration of the level of detail required, see for example the French guideline, Articles 525, 
532. 

11 See the American guideline, p. 2-4. 



tendency that it will be made us of by the authority. Conversely, remedies 
for which the monitoring is complex, complicated or ongoing will 
generally not be used.12 Another consideration in the design and 
formulation of conditions relates to the ability of third parties, as well as 
incentives for them, as the case may be, to accept the authority's 
supervision of the merger parties, and to themselves supervise the merger 
parties' compliance with the conditions. As a rule, conditions that fulfill 
this end are preferable. 

• Allocation of resources. Generally, remedies will not be adopted where 
the supervision and tracking of the implementation requires the allocation 
of significant resources, for among other things clarifying complex facts or 
economic analysis.13 To illustrate, generally, conditions relating to a 
corporation's obligation to sell something in order for the merger to be 
realized are conditions for which the supervision and tracking of the 
implementation do not require significant resource allocation. In contrast, 
conditions that require periodic performance tests or ongoing supervision 
of conduct by the authority require substantial resource allocation, and 
therefore, generally, the authority will refrain from using such conditions. 

• Duration. Generally, preference is given to remedies whose conditions are 
satisfied through the fulfillment of a one-time event, or at the very least 
whose standing period does not continue beyond one year, over remedies 
whose realization continues over several years or more. This is, among 
other things, for the reasons mentioned above and due to the dynamic 
structure of modern markets, which may cause conditions designed at a 
given point in time to become irrelevant as time passes. For example, a 
condition whose performance ends before the merger does not require 
supervision over time.14 In contrast, behavioral instructions begin then 
and continue, without consideration to a time limit, and generally, these 
remedies continue for too long.       

• Certainty that the parties will comply with the conditions. As stated, 
the purpose of the remedy is to resolve the threat to competition. Given 
that if the merger is implemented without the conditions a competitive 
concern will arise, it is necessary that there be certainty about the 
execution of the conditions prior to approval.15 It is very important that 
the party (or parties) that conditions are imposed on be able to - legally, 
economically, physically, etc – fulfill its obligation, should it choose to go 
through with the merger, and thereby subject itself to the conditions. 
Accordingly, the authority generally avoids imposing conditions where 
there is doubt regarding the possibility of their being fulfilled. For 

                                                 
12 See the Australian guideline, Article 9, the Canadian guideline, Articles 7-8. 

13 Compare with the British guideline, Article 1.10. 

14 Generally, the validity of a merger authorization given by the director general is limited to a year  

15 See the British guideline, Article 1.8(d).  
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example, remedies will generally not be used whose realizations depends 
on factors outside of the control of the party bound to fulfill them, such as 
the desires of third parties or the existence of a legal framework or 
appropriate regulations.16            

8. As stated, as far as is possible the authority considers itself bound to allow a 
merger on conditions rather than opposing it, provided that the conditions 
serve as a complete solution to the competitive concerns. In reviewing the 
possibility of approving a merger subject to conditions the authority sees it fit 
to negotiate with the merger parties in order to examine various alternatives, 
and the authority even encourages the parties to suggest possible solutions in a 
timely manner, where there is a possibility that the merger raises serious 
concerns regarding significant harm to competition.  

D. Structural Remedies and Behavioral Remedies 

9. An important crossroad in choosing how to handle a merger that threatens to 
cause significant harm to competition is the question of whether it is 
preferable to rely on a structural solution or a behavioral solution. If we say 
that, generally, a merger will create competitive issues through changes to the 
market structure, then a structural remedy will address the problem through 
the same means it was created, namely by addressing market structure. In 
contrast, a behavioral remedy will treat the anti-competitive behavior that may 
result from changes in the market structure created by the merger.     

10. We will expand slightly on this point. In most cases, the concern over harm to 
competition raised by a merger stems from changes in economic incentives 
that result from changes the merger generates in the market structure. In the 
absence of dealing with predictable problematic structural changes the 
competition will concede to the hands of the merged entity (alone or together 
with others) both the incentives and the ability to adopt practices that may hurt 
competition or the public. Structural conditions are aimed at dealing with the 
root problem itself, namely affecting the economic incentives or preventing 
the parties from merging, as well as getting other players in the market to 
implement practices such as these from outset. Behavioral conditions, in 
contrast, aim to prevent the merger parties from undertaking harmful practices 
that amount to symptoms of the competitive problem. In other words, while 
structural conditions are designed to neutralize the root of the primary issue, 
behavioral conditions are aimed at treating the various expressions of the 
issue.  

11. In light of the considerations set out in paragraph 7 above, the authority sees 
definite advantages to using structural conditions over behavioral ones.17 In 

                                                 
16 See, for example, the Australian guideline, Article 8.  

17 This is policy is common to most countries. See, for example, the European guideline, Article 15; C. 
J. COOK, C. S. KERSE, EC MERGER CONTROL 287, 293-295 (5th ed. 2009). The British guideline, 
Aritcle 1.8; the Australian guideline, Article 11; the Canadian guideline, Article 10; the French 
guideline, Article 528; the New Zealand guideline, Article 2.05 (under New Zealand law, only 
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fact, under each of the above criteria structural remedies are superior to 
behavioral: generally, a structural remedy does not require complex and long 
term supervision and does not involve constant monitoring of a firm's business 
conduct, since it is directed at the fulfillment of a one-time move (or, at least, a 
limited number of measures), as opposed to persistent behavior;18 
consequently, structural remedies usually do not require substantial allocation 
of public resources for supervision and enforcement; since a violation is 
relatively easy to detect when it occurs, it is less likely that there will be a 
violation, and if there is – it is easier to enforce; structural remedies define a 
fixed timeframe for fulfillment of the condition, and can be formulated in a 
relatively simple and precise manner.19     

12.  In summary, the use of a structural remedy is generally preferred as they are 
more effective in countering anti-competitive concerns resulting from 
mergers.  

13. It is important to clarify that the a priori advantage the authority considers the 
use of structural remedies to have is not a sweeping disqualification of 
behavioral conditions. As will be explained below, there are circumstances 
under which it is appropriate to use conditions and remedies of this sort, and 
this, of course, in addition to the principled position that it is necessary to 
examine each case individually.  

D.1 Structural Remedies 

14. In general, it is possible to distinguish between two primary structural 
remedies: opposing the merger, which entails preventing the creation of the 
problematic market structure in the first place, and divestiture, which involves 
instructing the merging companies to sell an asset they possess, or control, 
whose continued holding would create a competitive concern in light of the 
merger. As mentioned, in both cases the remedy relates to the market structure 
generated by the assets20 combined through the merger. To illustrate, suppose 
two nationwide retail chains seek to merge; as a result of the merger 
reasonable concern of significant damage accruing to competition does not 

                                                                                                                                            
structural conditions can be placed on a merger); the American guideline p. 5 (in relation to horizontal 
mergers)  

18 On these difficulties, associated with the imposition of behavioral conditions, the Supreme Court 
asserted regarding Bezek: "The behavioral conditions imposed by the tribunal in this case raise 
considerable difficulties if only because of the need for continuous monitoring of the merging 
companies' activities and the fact that the monitoring mechanism established under the same conditions 
is complex and inefficient," supra 2, article 37.     

19 Compare with the words of the United States Supreme Court regarding stripping property: " It is 
simple, relatively easy to administer, and sure. It should always be in the forefront of a court's mind 
when a violation of § 7 has been found" DuPont case, supra 6, p. 330-331. See also Ford Motor case, 
supra 8, there: "Divestiture is a start toward restoring the pre-acquisition situation."     

20 The intention here is "assets" in the broadest sense of the term, which may include all or part of the 
company's assets and even the company itself, its brand, its reputation, etc. and any combination 
therein.  
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arise in the national examination, however significant concern over harm to 
competition in a particular geographic market does arise, due to the fact that 
the newly merged company will hold market power in that geographic market. 
Opposition to the merger would prevent the acquiring chain from purchasing 
the target chain's stores; a divestiture remedy would force the merging 
companies to sell some of their branches in the same geographic market or 
prevent the acquisition of certain branches in the same market, a method that 
would prevent the creation of market power, without blocking the merger.  

15. As previously mentioned, opposition to a merger is subject to the 
proportionality principle, which requires that preference be given to the 
principle of conditional approval, where there are conditions that are capable 
of fulfilling the goal of alleviating the competitive concern.21In this context, 
the authority views divestiture as the principle remedy for solving competitive 
issues resulting from mergers that raise reasonable concern of causing 
significant harm to competition. However, with consideration for the inherent 
inferiority of behavioral remedies compared to structural remedies. Divestiture 
remedies will be used in accordance with the guidelines set forth below.  

16. The purpose of divestiture, as with all conditions for the approval of a merger, 
is to restore the competitive situation that prevailed in the market prior to the 
merger, or that would exist if not for the merger. This central and principle 
purpose shapes the standards for initiating a divestiture, including the scope of 
the assets to be sold, the timeline for executing the sale, the selection of the 
purchaser, interim arrangements prior to the sale and more. 

17. Regarding the scope of the assets to be sold through divestiture, the following 
considerations, inter alia, will be taken into account: 

• Accumulated assets are to be sold on such a scale that will preserve over 
the long-term the level of competition prevailing in the relevant market 
prior to the merger, or that level which would exist if not for the merger, 
despite the presence of new conditions.22   

• The assets marked for divestiture will be augmented by additional assets 
required by the competitive activities in the relevant market or in order to 
maintain economic stability. This may include employment contracts, 
licenses, permits, contractual rights, customer lists, intellectual property 
rights, know-how, etc.23   

• In general, the sale of an independent economic entity is preferable to the 
sale of specific assets for two main reasons: first (subsequently the first 
principle) the independence of the entity being sold is generally a very 
strong indication of its competitiveness. The ability of the entity, which is 

                                                 
21 See in this context: Teraflex Case, supra 9, Section 31 of the judgment (2010). 

22 See, for example, the American guideline, p. 7-8; the Canadian guideline, Article 12.  

23 See, for example, the American guideline, p. 11-12 
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to be sold, to operate on its own and to compete independently while in the 
hands of the seller increases the probability that it will be an effective 
competitor once in the hands of the buyer, and in this sense increases the 
odds that remedy's underlying purpose will be achieved. Second, the sale 
of an independent economic entity facilitates the severing of all ties 
between the divested entity and its previous owner.24   

As stated above exceptions may be made for leniency as well as harshness. 
Where appropriate, it is possible to settle for the sale of specific assets, this 
is where it is possible to ensure that the competition will make use of the 
assets such that the level of competition will be preserved at the level 
preceding the merger. Conversely, where the sale of an independent 
economic entity is insufficient for maintaining the preceding level of 
competition, the merging companies will be required to sell additional 
assets as well.  

18. The property to be sold in the context of divestiture need not to be sold prior to 
the merger, the total time period set for the sale of the assets will be relatively 
short, and will generally be between a few months and one year, with the exact 
duration to be determined in light of the circumstances of each individual 
case.25 The basis for allowing only a short window of time is the need to get 
the merger relevant market back onto its competitive course, bearing two 
important points in mind: first, while the resolution is in progress (i.e. until the 
sale), the parties behave as usual, which does not produce results similar to 
those achieved by the final remedy. Second, it is in the merger parties' interest 
to hurt or delay as much as possible, if not entirely avoid, the successful 
implementation of divestiture, since the entire purpose of this process is to 
create a competitive counter to the merging companies. The more time that 
passes the less likely divestiture will occur in a manner that realizes the 
objectives listed in this guideline.26    

19. Indeed, divestiture of the assets upon which the merger is conditional may 
cause the seller to incur a monetary loss, especially when the sale must be 
made within a short timeframe, as time pressure may provide the potential 
purchaser an advantage in the negotiations. However, in general, this interest 

                                                 
24 For a similar position see the ABA SECTION OF ANTITRUST LAW, ANTITRUST LAW DEVELOPMENTS 

414 (6th ed. 2007) and the references listed there; the American guideline, p. 8-11; the British guideline 
Article 3.9.  

25 In comparison with the period of time allowed for divestiture in other countries this is not a short 
period but rather a relatively long period. For example, the American guideline allows for a period 
between 60 – 90 days (p. 25), the British guideline provides a maximum of six month (Article 3.24) 
and the Canadian guideline dictates periods ranging from three to six months (Article 33). However, in 
light of Israel's relatively small market, we decided to extend the period provided by other countries, 
but in moderation so as to not neutralize the principle of divestiture.    

26 For the problems caused in the United States by allowing time periods for the sale of 15 months or 
more see: LAWRENCE A. SULLIVAN, WARREN S. GRIMES, THE LAW OF ANTITRUST: AN INTEGRATED 

HANDBOOK 588 (2nd ed. 2006) 
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is marginal.27 This is primarily due to the stated fact that a monetary loss 
cannot justify damage to competition or the public. In balancing the public's 
right to enjoy the fruits of competition and the right of the seller to maximize 
its profits – when they are connected to anticompetitive behavior– the public's 
right has the advantage. Therefore, anticompetitive behavior cannot be 
perpetuated (even if possible to stipulate so in the behavioral instructions) on 
the basis of the merging parties' profits.28       

20.  In this context, a purpose of this guideline is to publish the rules for 
divestiture such that they will become widely known, and a merger party may 
work to a find a buyer as part of its merger preparations. Thus, just as the 
merger parties will plan and prepare in advance for how to deal with, for 
example, the tax implications of the transaction, they will also be able to 
prepare for sales required by the divestiture,29 provided that the buyer meets 
the criteria set forth in this guideline below.     

21. Under the general divestiture framework it is necessary to take into account 
the identity of the assets' purchaser. For example, there is no law that the 
purchaser already be active on a small scale in the relevant market, and 
purchase the available assets in order to compete more effectively in the 
relevant market. Legally, the purchaser may seek to purchase the assets in 
order to resell them outside Israel's borders. In order to achieve the purpose of 
the divestiture remedy, which is to restore the competitive situation that 
existed prior to the merger, or the competitive situation that would exist if not 
for the merger, the authority demands that the purchaser meet several essential 
requirements, in addition to the general terms and conditions that must be met 
for the merger to be approved. The first condition is that the acquisitions itself, 
as a transaction separate and independent from the original merger, must not 
raise competitive concerns.    

22. Second, from the perspective of the buyer, the divested asset must be 
purchased for the purpose of competing in the relevant market, both at the 
time of purchase and over the long run. Third, the purchaser must prove its 

                                                 
27 Compare, for example, with the American guideline, p. 30; the British guideline. Article 1.10.  

28 See the analysis presented in this context by the Supreme Court in the case of Dor-Alon: Violations 
in the freedom to merge advance against both the right to freely choose an occupation of those who 

wish to enter the market dominated by large economic entities, and interest of consumers to enjoy the 
benefits of free competition in their consumption of goods and services. In addressing violations of the 
freedom to merge there is therefore conflicting interest between the general public and parties involved 

in the merger. Therefore, seemingly, merger control procedures provided by the competent authority, 
and opposition to mergers unless they satisfy the condition of causing no harm to competition, reflect 

the principles protected by the basic law, given the socio-economic interest that it serves." CA 3398/06 
Antitrust Authority v. Dor-Alon,       )2006לפסק הדי� ( 27, ס' 757) 3פ"ד סא.(  

29 In this context it can be argued that the divestiture demands are uncertain until the director general's 
final decision regarding the merger. This argument has limited weight, as the director general's 
decisions are not made in a vacuum but rather are based on an orderly and well known system of 
considerations. Guideline 1/11 was recently published, which contains in detail the considerations to be 
taken into account in analyzing horizontal mergers. However, the parties are always free not to exercise 
the merger if the conditions are not acceptable to them, or to appeal to the Antitrust Tribunal.     
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ability to operate the asset in the relevant market. In this context the authority 
will review that financial and operational ability of the purchaser, its 
knowledge and professional experience and its economic interest in utilizing 
the asset in the relevant market in order to dispel the competitive concerns 
rising from the merger.30  

23. To ensure the fulfillment of the conditions mentioned above, the director 
general will condition the approval of the divestiture on prior approval of the 
purchaser's identity.   

24. In general, where the divestiture does not occur prior to the realization of the 
merger by the parties thereto, the divestiture procedure will be carried out in 
two-stages. In the first stage, the merging companies are provided the 
opportunity to sell the assets themselves, subject of course to the criteria 
defined above. Where the sale is completed within the framework of the first 
stage the provision will come to an end. If the sale is not completed, whether 
because a buyer could not be found, or because the buyer that was found did 
not meet the criteria listed above or for any other reason, the right and duty to 
sell the assets will pass to a trustee (hereinafter: "sale trustee").31 The 
purpose of this mechanism is to create a balance between the right (reluctant 
as stated) of the asset's owner to sell his assets and the public's right to have 
the competitive situation put back in place.   

25. In order to streamline and simplify the divestiture process as much as possible, 
the identity of the trustee and the terms of trust will be fully determined prior 
to approval of the merger. The appointment and functioning of the sale trustee 
will be made, in part, in accordance with the following principles: 

• The sale trustee shall be appointed by the director general from a list of 
names offered by the assets' owner, which will include only those 
individuals who fulfill the following eligibility conditions: (1) the 
sweeping and absolute absence of a working or service relationship 
between the merger parties or any person connected32 to them and the sale 
trustee, presently or in the two previous years and – (2) the trustee must 
have at least ten years of experience performing sales transactions of 
similar scope.  

• The selling company will advance all actions and sign all necessary 
documents (including irrevocable power of attorney) in order to allow the 
sale trustee to sell off the relevant assets in the second stage autonomously 
and without any involvement from the owner. The authority of the trustee 

                                                 
30 Similar conditions appear in the American guideline (p. 28-30), the European (Article 48), the 
British (3.15), the Australian (Article 17), the Canadian (Article 57-58), the French (Article 535) and 
the New Zealand (Article 4.19). 

31 See, for example: the European guideline, Article 121-122; the French guideline, Article 540; the 
New Zealand guideline, Article 4.15.  

32 "Connected person" – as defined in Article 1 of the Antitrust Rules (General Provisions and 
Definitions), 2006.   
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must allow him to carry out the sale and any procedures that may 
accompany it immediately upon the beginning of the second stage. The 
validity of these documents will be suspended until the end of the first 
stage, with the director general maintaining the ability to cancel them, if 
the sale is completed during the first stage.  

• Remuneration for the sale trustee will be determined in advance, and in no 
case will be depend on the amount received for the sale of the assets. The 
trust agreement is not to be signed until after the wording has been 
approved in advance and in writing by the authority.  

• The sale of the assets by the sale trustee shall be completely disconnected 
from the original owner of the assets, including receiving no instructions 
or advice from the owner. The owner will not express any opinion with 
respect to one potential buyer or another, and will not direct potential 
buyers to the sale trustee. In other words, with the passage of the first stage 
the property owner loses all ability to influence the identity of the buyer or 
the terms of the transaction.   

• The primary duty of the sale trustee is to sell the assets as quickly as 
possible, and in any case – no later than the last date set for this – to a 
party that meets the conditions specified in paragraphs 21 and 22 above. 
Conversely, it is not contingent on the sale trustee to maximize the 
compensation received for the sale. The role of the sale trustee, remember, 
is to dispel the competitive concerns through selling the assets and not to 
serve the economic interests of the assets' owner.    

• It is the sale trustee's duty to keep a record of all of his activities. The 
trustee shall report on his activities to the authority, and in every case is 
subject to the directives of the director general in relation to the 
performance of his duties.          

•  In every instance that the sale trustee requires the cooperation of the 
owner, the owner is to fully cooperate. Such cooperation may include, 
among other things, the transfer of asset information, assistance in the 
attainment of regulatory approval as far as is needed etc.    

• The time frame specified in paragraph 18, above, defines the time period 
for the final sale of an asset through the divestiture procedure, accordingly 
it refers to the two steps together. The amount of time allotted to each step 
within this time frame depends on the circumstances, which, among other 
things, may include consideration of the intensity of the concern of harm 
to competition resulting from the joint holding of the assets to be divested, 
the probability of finding a suitable buyer, etc.  

26. Executing the divestiture in the manner describe above requires also 
addressing concerns that arise in between approval of the merger and 
successful divestiture. During this time the merging companies continue to 
hold the accumulated assets whose combination is a source of competitive 
concern (hereinafter: "parallel holdings"). This is, as stated, a considerable 
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period of time, during which the parallel holdings may give rise to three 
difficulties: first, during the period itself the merging companies may take 
advantage of their competitive position in order to exercise market power or to 
establish a coordinated equilibrium; second, the merging companies may act 
in such a way as to reduce the competitiveness of the assets to be sold and thus 
ease the competitive pressure expected to follow the sale, and may even 
prevent the fulfillment of divestiture, or at least – its successful 
implementation; third, there may exist objective doubt as to the ability to sell 
the acquired asset, in general or within the prescribed time frame.  

27. These three difficulties will be addressed according to the potential damage 
they may cause in each specific case. In fact, there are three paths for 
addressing these difficulties: at one end of the spectrum, if the probable 
damage resulting from the parallel holdings over the limited time period is 
relatively low and there is no concern regarding finding a buyer in time,33 it 
may be possible to allow for the parallel holdings subject to behavioral 
conditions that will apply through the interim arrangements until the end of the 
period allotted for the sale. At the other end of the spectrum are cases with a 
high potential of at least one of the above concerns being realized, with the 
resulting damage being significant and severe. In these cases the authority will 
complete the divestiture in advance, i.e. prior to the merger.34  

28. In between these stands a third option, confiscating control of the assets to be 
sold from the merging companies, without requiring the sale be done in 
advance. Under this option all rights relating to the assets pass to a trustee, 
who will manage the assets until they are sold (hereinafter: "administrative 

trustee"). The same standards will apply to the administrative trustee as apply 
to the sale trustee, with any necessary changes.35 The trustee's role is to 
manage the assets according to his best discretion and judgment. As well, as 
with the sale trustee, the administrative trustee will exercise his professional 
judgment with complete independence from the owner of the assets. 

29. In appropriate cases the roles of sale trustee and administrative trustee may be 
filled by a single person. This is particularly the case where management does 

                                                 
33 Regarding the lack of fear of harm to the asset to be sold, it is in situations where the assets 
vulnerability in situations as described above is low, and damage, if it does occur, is easy to detect.  

34 Prior completion of divestiture is referred to in the professional jargon as fix it first (see, for 
example, the Canadian guideline, Article 28 – 30) or up front buyer (see, for example, the European 
guideline Article 53 and beyond). One of the rationales for divestiture prior to the merger – the 
difficulty in maintaining the competitive value of the asset to be sold until the date of sale – is 
explained by Grimes and Sullivan: "No matter how clearly the obligation to maintain assets to be spun 
off maybe articulated, and no matter how effective the procedures for reviewing compliance, once a 
merger is consummated, the surviving firm holds units it must sell that compete with units it will keep. 
The resulting conflict of interests creates significant market incentives to minimize if not evade 
maintenance obligations." Later the scholars expand on the need to consider the scope of the assets to 
be sold relative to the scope of the total transaction as an additional factor in deciding whether to 
require prior sale. See The Law of Antitrust: An Integrated Handbook, supra 26.  

35 In general this will not include the right to profits, which will remain with the owner. In addition, 
the authority is willing to consider specific exclusions resulting from a case's specific circumstances.   

 נאמן ניהול :[GK15]הערה



not require special expertise, or where the required expertise are also held by a 
sale trustee. In other cases either trustee may delegate some of his 
responsibilities to the other. 

30. Divestiture is a complex process, which usually does not align with the 
interests of the merger parties. The authority's obligation to protect the general 
public's interest in the existence of competition, which this procedure is meant 
to serve, will lead the authority to implement this remedy exactly as 
prescribed, according to the design and specifications decided upon with 
regards to the merger. 

31. In this context the authority is aware of the difficulties raised by this process, 
and in particular – that fact that both the difficulty and lack of interest in 
finding a suitable buyer, may lead the merging companies or any one of them 
to independently sell the assets, prior to filing a merger notice, to a buyer that 
does not meet the above specified criteria, in order to avoid proper divestiture. 
The authority looks harshly upon such moves, and will not be receptive to 
claims that the assets that were to be divested have already been sold to third 
parties. In appropriate cases the authority will view this as an attempt to thwart 
the examination procedure and the supervision of the antitrust system. On the 
other hand, the authority encourages parties to potential mergers, who identify 
the possibility of requiring divestiture in order to merge, to negotiate with the 
authority prior to formally submitting a merger notice, in order to clarify this 
issue.36   

D.2 Behavioral Remedies 

32. Behavioral remedies focus on treating the symptoms created by changes in the 
market structure, i.e. those ways that the merging companies may harm 
competition following the merger. It is difficult to characterize them beyond 
that, as from their starting point they are designed to handle any 
anticompetitive behavior on the side of the merging companies, such as raising 
prices, reducing output, unreasonable refusal to trade, discrimination, etc.  

33.  As explained, the authority views behavioral remedies as being innately 
inferior relative to structural remedies, however this is not meant as a 
sweeping rejection of such conditions, but rather to reduce the use of them to 
appropriate cases.37 This section details the criteria under which the authority 
will see fit to make use of behavioral conditions.   

34. The authority refrains entirely from using conditions designed to directly 
emulate competitive market conditions through behavioral instructions, such 
as price or output controls. The supervision of mergers is intended to prevent 

                                                 
36 Such a screening may be carried out in the framework of providing a preliminary opinion under 
Article 43a of the Law.  

37 A similar position, which gives preference to structural conditions but does not completely rule out 
the use of behavioral conditions, is found in European law; see: Case C-12/03 P Commission v Tetra 
Laval [2005] ECR I-987, para. 86, European guideline, Article 15.  



structural changes that would allow for the exercise of market power, such as 
raising prices, reducing output, reducing quality or variety. The replacement of 
market competition with a regulatory oversight regime,  which intervenes in 
the name of market forces but overshoots them, completely frustrates the 
purpose of the authority's supervision of mergers, and stand in stark contrast to 
it. 

35. Naturally, it is difficult to delineate the full range of cases for which 
behavioral remedies ought to be used. However, without being exhaustive and 
in general terms, the authority is prepared to make use of behavioral remedies 
in the following cases:      

• When a merger is approved with structural or quasi structural conditions 
certain behavioral patterns on the part of the merging companies, or any 
one of them, may be required in order to enable or ease the implementation 
of the structural remedies. Consequently, the authority will see fit to make 
use of behavioral remedies to supplement structural conditions, and 
particularly, interim remedies in order to realize divestiture.  

• Where the competitive concerns created by the merger stem from a 
specific behavior, distinct and predefined and easily identifiable by third 
parties, the authority will consider the use of behavioral remedies, 
particularly where other concerns brought on by the merger demand 
structural solutions. This is unlike business practices that normally do not 
meet these criteria, such as unreasonable refusal to supply, price 
discrimination and the like, which produce behavioral patterns that may 
take many and varied concrete forms.     

• Where the competitive concern, despite its severity justifying intervention 
by the authority, is expected to pass within a relatively short time, 
behavioral remedies may be used during the short period.   

• Where operating under the failed company doctrine, when structural 
conditions lack the power to dispel all competitive concerns, and existing 
behavioral conditions fulfill the criteria outlined in paragraph 7 above.  

• In some cases, the use of behavioral remedies will be considered when the 
use of structural remedies (aside from opposition) is impossible. Note that, 
the problematic characteristic of behavioral remedies, discussed above at 
length, in most cases result in behavioral conditions being unable to 
achieve the goal of dispelling competitive concerns related to the merger. 
However, where structural remedies are irrelevant from outset, the 
authority is more open to the possibility of using behavioral remedies, 
provided that the competitive concern created by the merger will be 
reduced. In the absence of behavioral conditions that meet this stringent 
requirement, there is no choice but opposition to the merger, and in any 
case the matter is not open to industry regulation of the relevant markets. 
However, in light of the stringent conditions described above and since the 
intention here is not to detract anything from the principles listed above, it 
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can be safely assumed that this is an exception, which will be used 
sparingly and rarely by the director general.      

36. In deciding whether to use behavioral remedies that authority will consider, 
inter alia, two additional considerations that appear above, but will be 
validated in this regard. First, the degree of supervision that the behavioral 
instructions require will be examined. In general, the greater the extent to 
which the instructions are complex and long lasting, the more likely the 
authority is to refrain from using them.    

37.  Second, the possibility of violations being identified by the injured parties, 
and their incentive to report such, will be examined. In general, the more a 
violation of the behavioral instruction is transparent, easy and fast to detect – 
both by the victims and by the authority – the more easily it can be used. 
However, this is not a sufficient condition but rather only a necessary 
condition, since even though the injured party can easily identify the violation, 
it is unclear at this point if it is in the injured party's interest to report it to the 
authority. Although a complaint to the authority may lead to the cessation of 
the violation in the medium to long term, in the short run it may sully the 
complainant's relationship with a business it depends upon. In this situation 
the victim may come to the conclusion that that cost of the current damage is 
less than the cost of the damage that would result from reporting the violation 
to the authority.38    

D.2 Quasi Structural Remedies 

38. In between structural and behavioral remedies are mixed remedies, which 
have various properties. They are unique in that while they are seemingly 
behavioral instructions they lack the faults characteristic of such instructions, 
and at the same time achieve effects similar to those achieved by structural 
remedies, but without changing the structure of the market.39 

39. Thus, even though quasi structural remedies may appear initially to be a type 
of behavioral remedy, this is not the case. The advantage of quasi structural 
remedies over behavioral remedies is that, inter alia, as for the most part with 
remedies requiring a one-time behavior, it is relatively easy to determine 

                                                 
38 Take for example a monopolist that provides a vital input on a daily basis to a number of vendors. In 
the course of the monopolist vertically integrating one the manufactures further down the production 
chain, a behavioral condition is imposed on the monopolist prohibiting it from discriminating between 
the firm it is merging with and other firms. In the event that one of the manufacturers discovers it is 
being discriminated against in relation to the manufacturer that merged with the monopolist, it must 
take into account – in deciding whether to report the violation the authority – the risk of destroying its 
relationship with a monopolist that provides it with a vital input on a daily basis. In such a situation it 
may well be that the victim would accept the current discrimination it faces out of fear for the damage 
that may result to its input supply.         

39 In the Teraflex case, which discussed conditions that were dealt with in secret guidelines, the 
Antitrust Tribunal referred to the structural type conditions as structural conditions: "This is a condition 
that belongs to a broad range of structural conditions that are imposed on a party to a merger 
agreement– as a condition for the approval of the agreement – to give up its holding in a particular 
company or to sell one of its assets," supra 9, article 43.   
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whether they have been fulfilled or not, they are not complex and do not 
require monitoring over the long run, while in contrast, they may have an 
effect on certain characteristics of the market and even its structure.      

40. The first category of quasi structural remedies is remedies related to the 
transfer of knowledge. Where competitive concerns arising from the merger 
are related to the concentration of knowledge in the merging companies or any 
one of them, and making it available to third parties (usually competitors of 
the merger parties or their customers) would solve the competitive concern, 
the authority will consider favorably imposing conditions that primarily 
provide information to those third parties or make it public, depending on the 
circumstances.  

41. The use of the term knowledge here is in its broadest possible sense, and 
includes professional knowledge (such as formulas and methods), customer 
lists or any other information of competitive significance that under the 
circumstances may dispel the competitive concern. Knowledge may be 
protected by intellectual property laws or constitute a trade secret, in such 
cases the remedy may take the form of a secret disclosure.  

42. The second category relates to the use of legal rights. In these cases the 
competitive concern inherent to the merger is due to legal rights held by the 
merger parties, such as contractual rights ( for example exclusivity or right of 
first refusal), rights based in the law (for example licenses, permits, land rights 
or permits). 

43. The remedy applied in such cases may overturn a right or alter it temporarily 
(such as eliminating an exclusivity right or shortening the duration of a 
contract), revoke a business relationship (such as eliminating a distribution 
relationship between a party to a merger and a third party),40 or provide for 
joint use (such as providing land use rights or a patent license).   

44. In relation to the two categories of quasi structural remedies, the use of the 
remedies, as well as their design, will follow the same factors as listed above. 
Thus, for example, it must be considered whether and to what extent 
conditions can be designed that are accurate and clear, exercisable within a 
short period of time, and do not require long term monitoring.     

45. Parenthetically, it should be noted, that although there was an inclination to 
see open access remedies as a possible replacement for structural remedies,41 
the authority's position is that this is a behavioral remedy in every respect, 
which in most cases is characterized by exactly the same faults found in those 

                                                 
40 For example, in a case where one of the parties to a merger has an exclusive distribution relationship 
with a large oversees provider, creating competitive concerns after the merger. The authority will 
consider both eliminating the exclusivity agreement, and if necessary (for example – given a market in 
which distributions is generally exclusive) the sweeping cancellation of a distribution contract in order 
to open it up for third parties.    

41 See, for example, the European guideline, Article 62 – 63. 
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remedies, particularly the complexity required in designing the remedy and the 
many resources required for supervision after implementation.   
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