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Methodology for Evaluating Economy-Wide Concentration 

1. Introduction 

In December 2013 the Knesset (the Israeli Parliament) enacted the Law for Promotion of 

Competition and Reduction of Concentration, 5774-2013 (hereinafter: "the Law" or "the 

Concentration Law"). The Law attempts to deal, for the first time in the Israeli economy, 

with the concentration phenomenon in the market and provides creative, innovative and 

ground breaking solutions regarding the economy-wide concentration phenomenon. 

In the past few decades, the Israeli economy has been changing from an economy that is 

controlled and managed by the state, to a market economy in which the state's part is reduced 

to essential holdings and supervision and regulation of private entities operating within the 

economy. This has been a prolonged and gradual process, with ups and downs, but with a 

clear and unambiguous direction. In order to ensure the success of this long process of 

development of the Israeli economy into an open, advanced and modern free economy, the 

issue of economy-wide concentration has to be addressed. A high level of concentration of 

the economy leads to market distortions and failures, which undermine economic growth and 

the ability of the laws of free economy to advance efficiency and consumer welfare. 

When dealing with economy-wide concentration, we are not dealing with the familiar worlds 

of competition and antitrust. The conclusions regarding the existence of economy-wide 

concentration is reached by observation of the entire economy and its various industries 

through a panoramic view. This is why the Concentration Law is so innovative. 

The Concentration Law is the result of the recommendations submitted in March 2012 by the 

Government Committee for the Promotion of Competitiveness in the Israeli Economy, 

chaired by Mr. Haim Shani. The committee was of the opinion that the Israeli economy is 

characterized by high supra-industry concentration in comparison to other markets around the 

world, and aimed to increase competition and reduce economy-wide concentration by 

simplifying the structure of business groups and decentralizing control in the economy. The 

legislator has adopted the recommendations of the committee, to act with that aim in three 

different areas: first, the subject of this document, to regulate the allocation of state assets; 

second, to restructure "pyramid" structured business groups; and third, to restrict cross 
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holdings between substantial financial bodies and substantial real (i.e. non-financial) 

corporations. 

The goal of regulating the allocation of state assets in the Concentration Law is twofold: to 

reduce economy-wide concentration and to prevent the undermining of industry competition.
1
 

This document deals with economy-wide concentration, in regard to which the regulator is 

required by the Concentration Law to consider economy-wide concentration considerations, 

in consultation with the Committee for the Reduction of Concentration (hereinafter: "the 

Committee"),
2
 when allocating rights in essential infrastructures to a corporation identified 

by the committee as a concentrated entity, provided that consumer welfare is not significantly 

undermined.
3
 

The Concentration Law does not lay a methodological basis for the identification and 

measurement of economy-wide concentration, nor does it offer practical tools for evaluating 

the effects of allocating essential infrastructures to concentrated entities on economy-wide 

concentration. Since this is a new area of regulatory action, previously scarcely mentioned 

also in academic writing, no structured theories exist which may be relied upon.
4
 

The Committee for the Reduction of Concentration was established under the Concentration 

Law in December 2014. In the beginning, considering the preliminary nature of the subject, 

the Committee regarded it prudent to limit itself to establishing general principles for 

evaluating economy-wide concentration. Now, after two years of activity, and the 

accumulation of opinions regarding various allocations, it seems the time has come to 

establish a more encompassing methodology. 

                                                           
1
 See Chapter B of the Law, Section B, "Economy-wide Concentration Considerations in the Allocation of 

Rights ", and Section C, "Industry-Specific Competition Considerations ". 
2
 The Committee has been established under Section 40 of the Law, and its three members are the General 

Director of the Antitrust Authority, acting as its chairman, the Director General of the Ministry of Finance or the 

Head of the Economy Department at the Ministry of Finance and the Head of the National Economic Council or 

one of his or her deputies. 
3
 Paragraph 5(b) of the Law specifies that a regulator wishing to allocate rights to a corporation listed as a 

concentrated entity – whether by license or contract or significant holding in an essential infrastructure – shall 

be required to consider economy-wide concentration considerations in consultation with the Committee for the 

Reduction of Concentration. In addition, paragraph 5(e) specifies that such requirement shall apply provided 

that there is no significant harm to the welfare of consumers. 
4
 For a general survey of regulatory solutions provided by Antitrust laws for various problems of aggregated 

concentration in the economy in foreign law systems, and a discussion of these solutions, see Michal S. Gal & 

Thomas K. Cheng, Aggregate Concentration: a Study of Competition Law Solutions, 4(2)  JOURNAL OF  

ANTITRUST ENFORCEMENT 282 (2016) (hereinafter: "Gal and Cheng"). 
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This document is intended to serve as a guideline for the judgment of the Committee when 

called to consult the regulator regarding the allocation of rights, in order to secure two main 

goals: first, to make correct decisions with regards to the aim and spirit of the Law – to 

reduce economy-wide concentration and its negative market effects, while allowing the 

allocation of rights to concentrated entities when such allocation may benefit the industry and 

the economy; and second, to increase certainty and transparency regarding the considerations 

of the Committee, as required by the principles of administrative law. These goals shall of 

course serve the Committee, but are also expected to benefit the regulators when considering 

economy-wide concentration as required by the Law, as well as business companies in 

planning their business conduct. 

As the Law is greatly innovative, great precaution is required also in its application. An 

uninhibited and uncontrolled use of economy-wide concentration considerations in order to 

prevent entities from obtaining rights and licenses or purchasing state assets, even when such 

entities are considered concentrated entities, may be a double-edged sword and hinder market 

growth and development. Nevertheless, we must remember that the benefits of allocating 

rights to a concentrated entity may be visible in the short-term and accurately measured, 

while future damages due to increasing economy-wide concentration may be visible only in 

the long-term and far more obscured. This document aims to offer tools to deal with this 

difficulty, in order to assist policy makers in making proper use of economy-wide 

concentration considerations when allocating state assets. 

The methodology is based on the reasoning specified in the draft of the recommendations of 

the Committee for the Promotion of Competitiveness in the Israeli Economy (hereinafter: 

"the Interim Report"),
5
 the explanatory notes of the Law,

6
 the decisions of the Committee 

received so far
7
 and relevant academic writings. It goes without saying that over time, as the 

Committee (or case law) gain more experience, and as further academic writings become 

available, the suggested methodology may be further updated and developed. Thus, for 

                                                           
5
 Draft of the recommendations of the Committee for the Promotion of Competitiveness in the Israeli Economy , 

Interim Report (2011), mof.gov.il/Committees/CompetitivenessCommittee/TyuyatRec_Report.pdf. 
6
 Explanatory Notes of the Promotion of Competition and Reduction of Concentration Law, 5772-2012, 

Government Bill 5772 706 (hereinafter: "the Explanatory Notes"). 
7
 The decisions of the Committee are published on the Ministry of Finance website at 

http://mof.gov.il/Committees/Pages/CentralizationDecreaseCommittee.aspx. 
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example, the Research Division of the Bank of Israel is conducting a study, with the aim of 

developing a model for evaluating the influence of firms and business groups on 

concentration in the Israeli economy and creating an index for such concentration. When the 

results of this study are published, they may affect the methodologies discussed in this 

document. 

The document's roadmap is as follows: first, we shall examine the term "economy-wide 

concentration". We shall see that it relates to the acquisition of bargaining power towards 

policy makers, and examine the problems involved with such bargaining power (Chapter B). 

We shall continue by presenting parameters for measuring the bargaining power of 

concentrated entities (Chapter C), as well as guidelines for evaluating the effect of allocating 

an essential infrastructure to a concentrated entity on the scope of economy-wide 

concentration, and identifying allocations which may be justifiably prevented (Chapter D). 

Finally, we shall examine ways in which consumer welfare may be negatively impacted as a 

result of preventing allocation to a concentrated entity (Chapter E), and present the balance 

that the Committee will make, between the concern of increasing economy-wide 

concentration and the possibility of undermining consumer welfare due to the prevention of 

an allocation (Chapter F). 

All emphases in quoted texts were added by the authors of this document. 

2. What is Economy-Wide Concentration? 

Economy-wide concentration is a phenomenon where many substantial assets are held by a 

small number of players. This is how it is described on p. 1084 of the Explanatory Notes: 

"The Israeli economy is characterized by excess supra-industry 

concentration in comparison to other markets around the world. This 

concentration is manifested, among other things, in the small number of 

business persons who control a large portion of real and financial assets in 

the market". 

The economy-wide concentration considerations which are the subject of this methodology 

are different than the considerations of industry specific competition usually examined under 

the laws of competition and antitrust, in two aspects: (1) the source of the ability to assert 
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harmful influence, that is not derived from market power as defined in the world of antitrust, 

but from the bargaining power of a player towards decision makers; (2) the type of possible 

harmful influence, which harms the general public interest rather than the competition alone. 

As we shall see, when considerations that are not related to market specific competition are 

involved in one or both of these aspects, the potential damage of the allocation will be 

considered under the economy-wide concentration considerations. 

More specifically, the allocation of rights in essential infrastructures to concentrated entities 

may give rise to various concerns: it may harm competition in the market in which such 

allocation takes place, if the allocation gives the concentrated entity market power in the 

market or creates conditions for collusion between players. Generally, since this concern falls 

within the area of market competition,
8
 it should be discussed as part of the consultation with 

the General Director of the Antitrust Authority regarding industry-specific competition 

considerations in allocating rights.
9
 Another concern is that competition may be restricted due 

to multi-market contact. Multi-market contact occurs when players meet in a number of 

active areas and these meetings may influence the patterns of competitive behavior in these 

markets: they may incentivize players not to engage in intensive competition in market A – or 

to completely refrain from entering the field – for fear of severe repercussions in market B. 

However, since this is also related to competitive effects of players in the markets in which 

they operate, the Committee believes that this issue should be examined, if found relevant, as 

part of an industry-specific competition examination. 

Contrary to the above concerns, the central concern regarding economy-wide concentration is 

the assertion of bargaining power towards decision makers, both on the regulatory level 

(professional regulators) and on the political level (Knesset and government members). For 

the sake of convenience, both shall be referred to in this document as "policy makers". 

                                                           
8
 See also p. 1091 of the Explanatory Notes: "Indeed, in some cases, public interest may be harmed if the 

holdings of the rights holder are increased within the same industry or within an essential infrastructure related 

to the same industry, yet this allocation shall be examined, as a rule, from the aspect of competition. As opposed 

to this, public interest may be harmed on the level of the economy at-large as a result of the extension of the 

concentrated entity's influence into infrastructures in different industries". 
9
 See Section 3 in Chapter B of the Concentration Law, regarding the duty of regulators to consider industry-

specific competition considerations when allocating rights, and to consult with the General Director of the 

Antitrust Authority, when such rights are specified on the list of rights published by the Commissioner.  
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The concern of power and influence allowed by holdings in concentrated entities towards the 

state was at the basis of the considerations of the Committee for the Promotion of 

Competitiveness in the Israeli Economy. Page 215 of the Committee's Interim Report 

specifies: 

"The concentration of ownership in essential infrastructures may have far 

reaching long term implications on public welfare. Thus, for example, the 

fact that few private entities hold a substantial part of an essential 

infrastructure may, under certain conditions, provide such entities with 

excessive bargaining power and influence towards the state, not 

necessarily in regard to the allocation of the rights, but after such allocation. 

Such a substantial holding may be used as leverage to acquire greater 

power in other markets, including non-economic power". 

Such bargaining power refers to the ability to influence policy makers, so that various 

decisions related to the area in which a player operates are made to the benefit of such a 

player, at the expense of public interest. Public interest may be undermined in different ways. 

Thus, for example, a player operating in the area of infrastructures may act to promote more 

lenient environmental legislation or planning and construction legislation with a negative 

impact on the welfare of local residents. Another player may obtain excessive tax benefits, 

affecting the state's tax revenues. In such situations, even if all the players in an industry 

benefit, public interest may not. 

In other cases, a player with bargaining power may act to introduce regulation that benefits 

him over other players in an industry, for example, by establishing standards that give an 

advantage to its products or obtaining special grants from the state. Regulation that provides 

advantages to a single player over other players, regardless of economic efficiency, 

undermines the industry's competitive dynamics and violates the principles of equality and 

fairness. 

Such bargaining power may be the result of various scenarios, in which the process of 

decision making by policy makers is influenced: thus, bargaining power may be the result of 

"regulatory capture" in the interface between a player and a policy maker; in other cases the 
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bargaining power may be the result of holdings in an essential infrastructure by a player, 

where the very fear of its cessation or interference with its operation exerts pressure on 

decision makers ; bargaining power may also be obtained when a player is perceived by a 

policy maker as "too big" or "too important to fail", due to its macro-economic influence; and 

bargaining power may be the result of substantial holdings in the media industry and the 

ability to influence public opinion, which in turn influences policy makers. 

The theory of regulatory capture refers to a situation where the decisions of policy makers 

are biased to the benefit of its "captor". This bias may be at the expense of the interests of 

other players in the industry or the interests of the public at large.
10

 It should be emphasized 

that this is not necessarily a scenario of corruption, and such bias may also be unconscious.
11

 

The closer a certain player is to a policy maker, the more biased such policy maker may be 

when making decisions, giving more weight to the interests of such player and less to the 

interests of other firms and the public. 

Bias may be the result, among other things, of information gaps between policy makers and 

players operating in the market, causing decisions to be based on partial or deliberate 

information provided by players with access to the policy makers.
12

 Frequent meetings 

between policy makers and players may also lead policy makers to accept the views of such 

players regarding the industry, and to mistake the interests of such players as the interests of 

the public.
13

 

This bias may be even greater since the public is often unaware of the actions considered by 

policy makers, and therefore cannot express any objection. To this, one should add the fact 

that it is harder for the public, and less worthwhile, to get organize and make its voice heard, 

among other reasons since the cost is carried by few individuals and the benefits are gained 

                                                           
10

 Daniel Carpenter, Detecting and Measuring Capture, in PREVENTING REGULATORY CAPTURE: SPECIAL 

INTEREST INFLUENCE AND HOW TO LIMIT IT, edited by Daniel Carpenter and David Moss 57, 58-60 (2013). 
11

 Luigi Zingales, Preventing Economists' Capture, in PREVENTING REGULATORY CAPTURE: SPECIAL INTEREST 

INFLUENCE AND HOW TO LIMIT IT, edited by Daniel Carpenter and David Moss 124, 124-125 (2013). 

Daniel Carpenter and David Moss, Introduction, in PREVENTING REGULATORY CAPTURE: SPECIAL INTEREST 

INFLUENCE AND HOW TO LIMIT IT, edited by Daniel Carpenter and David Moss 1, 18-20 (2013) (hereinafter: 

"Carpenter and Moss"). 
12

 Ernesto Dal Bo, Regulatory Capture: a Review, Vol. 22, No. 2 OXFORD REVIEW OF ECONOMIC POLICY 203, 

204 (2006) (hereinafter: "Dal Bo"). 
13

 Carpenter and Moss, see footnote 11 above, pp. 18-20. 
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by many, while benefits for the firms are gained by them alone, and therefore more beneficial 

for them.
14

 

Bargaining power may also be the result of holdings in an essential infrastructure. The 

very fear of the cessation or interference with the operation of an infrastructure that is 

essential to the regular operation of the economy, exerts pressure on decision makers to 

comply with the demands of the holders of such infrastructure. This fear is often called 

"switching off", referring to the image of turning off a switch in a power station. It is not 

necessary for such a threat to be realized in the future, or if it has been realized in the past. 

Sometimes, the opposite is true: the fact that the existence of the threat alone is enough to 

exert pressure and achieve the required goals, shows how powerful this threat can be. 

Essential infrastructures are described on page 214 of the Interim Report as follows: 

""An essential infrastructure" is a fundamental infrastructure with public 

characteristics, relevant to the entire public or to a large portion thereof, 

whose regular operation is essential for the public in Israel. These are 

infrastructures that are used to provide the public with the essential services 

required to maintain ordinary life. In some cases, these are consumable or 

limited resources. For most of the services, specified in Supplement 5.1 of 

this document, the government found that public interest justifies 

regulation, to protect public interests, among which are regular supply and 

service quality". 

The theory of a player who is too big to fail is usually used in reference to the stability of 

the financial system. The concern is that a financial firm may, due to its size and the 

interactions between its activities and other industries in the market, distort the process of 

decision making by the regulatory system, because of the systemic risk posed by its fall or 

weakness to the financial system as a whole. In this case, the policy maker is motivated to 

assist the firm not because of a desire to save the firm, but in order to prevent the negative 

impact of its collapse on the market.
15

 

                                                           
14

 Dal Bo, see footnote 12 above, pp. 204-205. 
15

 The Federal Reserve Bank of Richmond (August 10, 2016) 

https://www.richmondfed.org/research/our_perspective/toobigtofail#tab-2. 
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This type of fear is described on page 1091 of the Explanatory Noteswithin a wider context, 

beyond its impact on the stability of the financial system: 

"In the context of allocation of assets and rights, the issue of 

concentration has an additional aspect related to bodies whose activity 

is responsible for a large portion of the GDP in Israel. The concern is 

that an excessive growth of such bodies due to the allocation of additional 

assets and rights by the state, may turn them into bodies that are "too big to 

fail". In other words, a situation may arise, in which such bodies, once 

allocated additional state assets, can distort the process of decision 

making in the regulatory and financial systems because of the systemic 

risk their failure poses to the economy". 

Similarly, there may be bodies that are "too important to fail", in the sense that any failure in 

their operations may have repercussions on the macro-economic level. Thus, for example, a 

company that is situated at a central intersection influencing important downstream markets. 

Pressure may also be exerted over policy makers through holdings in the media. Such 

holdings have been identified by the legislator as impactful regarding economy-wide 

concentration. See, for example, page 1091 of the Explanatory Notes: 

"Control of a daily national newspaper is equal in its public importance to 

holdings in an essential infrastructure. The allocation of rights in an 

essential infrastructure to such an entity is therefore a source of concern 

regarding economy-wide concentration". 

And indeed, studies in political economy find a correlation between what is reported in the 

media and what is discussed by decision makers.
16

 These studies suggest that news media is 

the main source of public information regarding state decisions, as the public is less informed 

regarding political processes and state decisions. Being the main supplier of information to 

                                                                                                                                                                                     

Ben S. Bernanke, Causes of the Recent Financial and Economic Crisis Before the Financial Crisis Inquiry 
Commission, Washington, D.C (June 2, 2010) 
https://www.federalreserve.gov/newsevents/testimony/bernanke20100902a.htm, 
Adi Ayal, The Market for Bigness: Economic Power and Competition Agencies' Duty to Curtail it, Vol. 1, No. 2 

JOURNAL OF ANTITRUST ENFORCEMENT 221, 2338238 (2013) (Hereinafter: "Ayal"). 
16

 Itzhak Yanovitzky, Effects of News Coverage on Policy Attention and Actions: A Closer Look Into the Media-

Policy Connection, 29(4) COMMUNICATION RESEARCH 422 (2002). 
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the public regarding the actions of the government, the media can also greatly influence 

public agenda by choosing what to report – and what not to report – and by the way it 

presents certain issues.
17

 

At the same time, similar to the model of a "captured regulator", academic literature also 

describes a situation of a "captured media", which promotes regulations that benefit certain 

groups at the expense of others, by manipulating the news it is reporting. The media may be 

captivated by the government or by interest groups wishing to influence public opinion.
18

 The 

literature also provides support for the fact that the owners of media bodies influence the 

news content of the bodies they own, in a way that serves their interests.
19

 The economic 

model of media bodies whose main source of income is advertisement, may give power to 

large advertisers, due to fear of harming the advertising budget, which is essential for such 

media bodies.
20

 Taken together, the power of media bodies, their owners and funders (media 

and advertisement bodies) to influence decision makers is apparent. 

After identifying economy-wide concentration as the bargaining power applied towards 

policy makers, we shall now review the tools available to measure and evaluate the level of 

                                                           
17

 For a survey of literature on the subject see: Prat, A. and Stromberg, D., The Political Economy of Mass 

Media, in ADVANCES IN ECONOMICS AND ECONOMETRICS: THEORY AND APPLICATIONS, PROCEEDINGS OF THE 

TENTH WORLD CONGRESS OF THE ECONOMETRIC SOCIETY (2013), in particular sections 5.2.2 and 5.2.3. (p. 27 

and p. 31). 

The Supreme Court also recognized that "this [news] media industry holds great influence over public opinion, 

and controls essential sources of information transferred to the public in various areas." (APA 6352/01 Israel 

News (TENC) Ltd. vs. the Minister of Communication, Supreme Court Judgment 56(2) 118 (2001)). 
18

 Besley, T. and Prat, A., Handcuffs for the Grabbing Hand? The Role of the Media in Political Accountability, 

96(3) AMERICAN ECONOMIC REVIEW 720 (2006), in particular p. 722. 
19

 Thus, for example, an American study that looked at how a law reducing limitations on ownership of 

television channels was reported, found that newspapers whose owners also operated in the area of television – 

and therefore stood to benefit from the law – reported it more favourably than newspapers whose owners did not 

own television channels. Gilens, M. and Hertzman, C., Corporate ownership and news bias: newspaper 

coverage of the 1996 Telecommunications Act, 62(2) THE JOURNAL OF POLITICS 369 (2000). In another case, a 

certain American newspaper refrained from covering a large and controversial water project funded by tax payer 

money, which was executed by the parent company of the newspaper, while other newspapers covered the 

project. BEN H. BAGDIKIAN, THE MEDIA MONOPOLY (5th ed. 1997). 

See further details in Chapter 4 of the decision of the Committee for the Reduction of Concentration dated 

30/3/2015 regarding specialty channels: mof.gov.il/Committees/CentralizationDecreaseCommittee/opinion.pdf 

dealing with the correlation between news reporting and policy making. 
20

 See, for example, a document submitted by the Antitrust Authority to the OECD in January 2013, regarding 

concentration in the television-commercial acquisition market in Israel. In this document, the Authority 

suggested that due to the cost structure of television channels, characterized by rigid costs and reliance on 

advertisement as a main source of revenue, diverting advertisement from one media channel to another can pose 

a real threat to a television channel. The document can be found on the Authority's website at 

http://www.antitrust.gov.il/mediabuying.aspx. 
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concentration of a relevant concentrated entity, and the effect that a specific allocation of an 

essential infrastructure may have on such concentration. 

3. Parameters for measuring the bargaining power of a concentrated entity 

The legislator has recognized that measuring economy-wide concentration requires a 

complex assessment, influenced by parameters which change between different allocations, 

according to the nature of the involved players and the relevant areas of activity: 

"This consideration shall be examined in relation to the related areas of 

activity and their relation, since these considerations may be different for 

each area, among other things, depending on the structure of the area, the 

identity of the players operating within the area, its public and economic 

significance and importance, and the relation to other areas". (p. 1092 of the 

Explanatory Notes) 

The legislator has accepted a number of indicators to identify business groups whose type of 

holdings and their scope may allow them to exert bargaining power, and are therefore 

included in the list of concentrated entities according to the Law: 

"The conditions specified above are as aforesaid the minimum requirements 

to determine that an entity is a "concentrated entity", for the purpose of the 

provisions suggested in Section B. […] this is the case when a holder of 

rights is a financial body or a substantial real corporation in the economy, 

and also when an entity holds more than half of the activity in an essential 

infrastructure area, even if at the time such entity is not a financial body or 

a substantial real corporation". (p. 1089 of the Explanation)
21

 

In order to suggest additional variables to measure the bargaining power of such entities, we 

shall turn to academic writings regarding the aforementioned scenarios that may lead to 

bargaining power towards policy makers: regulatory capture, bargaining power as a result of 

                                                           
21

 Paragraph 4 of the Law specifies that a corporation shall be included in the list of concentrated entities, if such 

corporation or the group of holders of such a corporation is a substantial financial body, a substantial real 

corporation or an influential body in the area of broadcasting or printed press, or if the total activity of such 

corporation in an area of an essential infrastructure amounts to more than half of all the activity in that area, or if 

such corporation holds rights in at least four areas of essential infrastructures, through at least ten licenses or 

contracts. 
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holdings in essential infrastructures, bodies that are too big or important to fail and holdings 

in influential media. 

Using these, we shall define three groups of variables to evaluate the given bargaining power 

of a player who is considered for rights allocation: (a) the essential areas of activity of the 

concentrated entity; (b) its macro-economic activity data; and (c) the nature of the relation 

between the concentrated entity and policy makers, which may provide it with regulatory-

political influence, as follows: 

1. Essential areas of activity: 

It is assumed that the more an area of activity is essential, in the sense that its regular supply 

is necessary in the economy and any cessation or disruption of this supply will severely 

impact the economy and the public, then the player holding this activity has more bargaining 

power towards policy makers. The more dominant the competitive status of a company 

holding essential infrastructure is, as a result of the market structure and the scope of holdings 

of the company, the greater the bargaining power of such company and its employees. 

Furthermore, the more holdings such player has in different essential infrastructures, the 

greater his bargaining power. 

In order to identify areas of activity which are considered essential areas, we shall first and 

foremost look at the list of essential infrastructures specified in the supplement to the Law. 

Certainly, not all the areas specified are equally essential; owning a quarry is not the same as 

operating a sea port,
22

 and therefore areas should be differentiated depending on how 

essential they are. 

As a rule, the following areas are considered by the Concentration Committee as essential 

areas in the Israeli economy, the cessation or disruption of which shall have severe and 

immediate implications on individuals and the entire economy: 

1. Production, transmission, distribution and supply of electricity; 

                                                           
22

 See also p. 1089 of the Explanatory Notes, differentiating between infrastructures whose regular supply is 

essential to the economy and infrastructures that should be considered as public resources: "particular emphasis 

is given to public infrastructures whose regular supply is essential to the public or a significant part thereof. 

Emphasis is also given to public resources and public assets, when in some cases public resources are small or 

limited." 
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2. Supply of drinking water and sewerage services; 

3. Refining, storage, transmission and supply of fuel products; 

4. Production, transmission and distribution of natural gas; 

5. Landline telephony services (including internet). 

In addition to the above, several other areas are identified as highly essential, since the 

economy is dependent on their proper and constant operation: 

6. Mobile telephony services; 

7. Transit infrastructures at the entry and exit points to and from Israel 

– international airports and international sea ports; 

8. Public transportation services, including trains and busses, in and 

between metropolis cities. 

The above list of essential infrastructures is in line with common approaches to this issue in 

Israel
23

 and abroad.
24

 The list has been adjusted to the characteristics of the Israeli economy, 

such as the legal limits to the right to strike in some sectors. 

It should be emphasized that other essential infrastructures specified in the supplement to the 

Law are necessary for the regular activity of a modern economy, and a substantial holding in 

such infrastructures may also provide the holder with bargaining power, although less than 

with the infrastructures listed above. Thus, for example, a service that may not be essential in 

the short term, may become essential if activity is ceased for a long period of time, giving the 

holder bargaining power towards the government. 

2. Macro-economic activity data: 

                                                           
23

 For comparison see various bills to limit the right to strike in essential services and compulsory arbitration in 

the areas of electricity, water and sewerage services, work at sea ports and airports as well as health care 

services. See Private Bill 19/1482 at www.knesset.gov.il/privatelaw/data/19/1482.rtf and additional references 

there. 
24

 A detailed survey of essential services in which the right to strike is limited in various countries can be found 

at the survey by the Knesset's legal department, "Limiting the Right to Strike in Essential Services – 

Comparative Survey" dated 9/9/2013 at 

main.knesset.gov.il/Activity/Info/LegalDepartmentSurveys/Survey090913.pdf. 
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In general, these parameters do not refer to the player's specific areas of activity, but to the 

data of its general economic activity. As indicators for assessing the macro-economic 

importance of a player, the following variables, among others, should be examined: 

1. The size of the player: the size of a player is an important variable 

in assessing the influence of a player on his contribution to 

economic activity, as well as any negative impact, whether direct or 

indirect, on the market in case of an external upheaval affecting the 

player. In addition, the size of a player may influence the ease with 

which a player can gain non-economic advantages (by lobbying, for 

example) over other competitors.
25

 A player's size can be measured 

in several ways: 

1. Absolute size, in terms of revenue, credit, etc.; 

2. Relative size in comparison with other business groups 

in the market, as arises from different indices, for 

example its share of the total product or total export in 

the economy, its share and influence on the capital 

market, its share in the export from Israel, and other 

parameters comparing it with other corporations in the 

market. 

2. Importance of activity to other industries: a player may 

sometimes be important, even if its size is not significant and it does 

not operate in areas of essential infrastructure. For example, a 

player who is positioned at a central intersection regarding 

downstream markets. 

3. Employment scope: another variable used to assess the macro-

economic importance of a player is the number of people he 

                                                           
25

 The effect of the size of players on concentration in the economy is discussed in a number of articles. See, for 

example: Lawrence J., White, Trends in Aggregate Concentration in the United States, Vol. 16, No. 4 THE 

JOURNAL OF ECONOMIC PERSPECTIVES 137, 140-142 (2002). 
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employs (whether directly or indirectly, as in service providers).
26

 

In some cases, especially when referring to employment in specific 

geographical areas or in specific occupations, the effect of this 

variable may lie between macro-economic and regulatory-political 

influence, the latter examined in more detail below. In any case, in 

order to assess the number of employees determining the bargaining 

power of a player, several measurements of quantity or relative size 

(as specified above) may be used:  

1. The number of employees out of the total number of 

employees in the industry; 

2. The number of employees in a geographical area: in 

some cases a player who is not a large employer 

nationally, may still be significant in a specific area of 

importance (national security, politically or other), for 

example, when employment alternatives in that area are 

limited;
27

 

3. The distribution of employees by occupation: similarly, 

in some cases a player who is not a large employer 

nationally, may still be significant in occupations of 

economic or political importance. 

As aforementioned, the Research Division at the Bank of Israel is currently conducting a 

study aimed at developing a model for evaluating the influence of firms and business groups 

on market concentration, and creating an index for such concentration, based on macro-

economic data in various industries and the holdings of various business groups. According 

to the Bank of Israel, since the study is still in its preliminary stages, there are currently no 

findings to assist in the development of the methodology. Nevertheless, as progress is made 

                                                           
26

 Ibid, pp. 147-155. Rates of employment are used to evaluate the concentration of the market. 
27

 See the decision of the Committee to Reduce Concentration dated 31/7/2016, to object to the allocation of 

rights in oil shales to Rotem Amfert Negev Ltd., part of the Israel Corp. group, among other reasons due to the 

status of the Israel Corp. as a substantial employer in the South: 

mof.gov.il/Committees/CentralizationDecreaseCommittee/opinion_RotemAmpartNegev.pdf, pp. 8-9. 
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in this study, the Committee will examine its use as a supplement to this part of the 

document. 

3. Nature of relationship enabling regulatory influence: 

A last group of parameters for measuring the bargaining power of a concentrated entity seeks 

to identify the type and nature of the relationship that is liable to increase the influence of a 

player on policy makers, and increase the concern of "regulatory capture": 

1. Frequent regulatory interface: a permanent and continuous 

relationship between a player and a government decision maker 

may lead to regulatory capture. The more frequent and continuous 

this relationship is, the greater the concern of creating an advantage 

towards such policy maker.
28

 The existence of a frequent interface 

may have several indicators. Thus, for example, highly regulated 

areas may indicate a frequent interface between policy makers and 

players in the market, due to the need of the policy maker to 

develop and enforce regulation with the supervised entities.
29

 Areas 

where intensive lobbying is identified may also suggest frequent 

interface with policy makers, and an increased concern of 

regulatory capture. 

2. Interface with many policy makers: interface between a player 

and a large number of policy makers may also increase the concern 

of regulatory capture. The experience and knowledge acquired by 

the player in his work with various policy makers and regulators, 

may assist him in dealing with additional policy makers, as well as 

allow him to play one policy maker against another.
30

 In other 

                                                           
28

 For an example of empirical measurement of this variable, see Bonardi et al, Nonmarket Strategy 

Performance: Evidence from U.S. Electric Utilities, Vol. 49, No. 6 THE ACADEMY OF MANAGEMENT JOURNAL, 

1209 (2006). The article examines the changes in controlled profit rates of electricity companies in various US 

states. One of the indicating variables found was the appeal of a company to the regulator in the previous three 

years. The authors attributed the increase in the controlled prices to the accumulated expertise of companies in 

interfacing with regulators. 
29

 Ayal, see footnote 15 above, p. 226. 
30

 Ibid, pp. 225-226. 
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cases, for example a certain market that is concurrently regulated by 

different regulators, the need to exert bargaining power on several 

regulators may actually inhibit the exertion of power. 

3. Dependency of a policy maker on a player: in case of a 

dependency of a policy maker on a player, such policy maker will 

find it difficult to replace the player with a different supplier, 

especially in the short term. Such dependency may occur, for 

example, in complex areas where information gaps lead policy 

makers to rely of information provided by leading players in the 

market, or when the performance of a player affects the success of 

the policy maker. 

4. Holdings in media: as previously described, control or substantial 

holdings in media that provide the public with news and current 

information, can give players power towards policy makers, due to 

the influence of the media on public opinion and, in turn, on 

decision makers. 

These three groups of variables will be used by the Concentration Committee to evaluate the 

scope of the bargaining power of concentrated entities considered for allocation of rights, as 

well as the bargaining power of such entities following the allocation, in order to evaluate the 

expected increase in economy-wide concentration as a result of the allocation of rights to 

such entities. Variables that cannot be identified by available data, will only be used if there 

are clear indications of their existence. 

4. The impact of allocating essential infrastructure to a concentrated entity on 

economy-wide concentration 

The legislator has identified that a small number of large groups control a significant portion 

of essential infrastructures allocated by the state, and that these groups are extremely 

powerful, among other reasons, due to the rights they were allocated in public assets. For this 

reason, the legislator required that the allocation of rights in essential infrastructures be made 
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with considerations of economy-wide concentration. Section 5(d) of the Law explains that the 

object of such consideration is – 

"Preventing the expansion of operations of a concentrated entity, 

considering the relevant areas of operation and their interrelations". 

The Explanatory Notes to the Law specify that, regarding essential infrastructures, the aim of 

preventing the expansion of operations is to decentralize the power of holders and increase 

the number of players: 

"The aim of economy-wide concentration considerations is to 

decentralize the power of holders of essential infrastructures, so that 

any extension of control by a holder into another essential infrastructure is 

made judiciously and considering all relevant implications". [p. 1085 of the 

Explanatory Notes] 

 

And also – 

"The aim of the arrangements suggested in Chapter B, as also suggested by 

the Committee for Examining Concentration in the Economy, and adopted 

by the government, is to reduce the expansion of these entities into 

additional infrastructure areas, to prevent interrelations and influence 

between various industries and regulators, and to promote the increase 

of the number of players in the area of essential infrastructures". [p. 

1089 of the Explanatory Notes]
31

 

As described above, three groups of variables will be used by the Concentration Committee 

to evaluate the bargaining power of concentrated entities before and after the allocation of 

rights. Nevertheless, in order to evaluate the increase in economy-wide concentration as a 

result of the allocation of rights, a static estimation of the increase in concentration as a result 

of the allocation is not enough. A dynamic and specific examination of the impact of the 

allocation on the bargaining power of the concentrated entity in relevant markets is required. 
                                                           
31

 Unlike the bill, the Concentration Law also defines substantial real corporations or substantial financial bodies 

that do not hold essential infrastructures as concentration entities. 
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There are two main ways in which the expansion of a concentrated entity into essential 

infrastructures could allow it to exert bargaining power following the allocation. The first is 

related to its ability to leverage the newly acquired bargaining power following the allocation, 

to existing operations in other markets. When the allocation itself provides bargaining power 

or significantly increases bargaining power, then it benefits any entity that wins the 

allocation. Therefore, in this case alternative candidates for the allocation should be 

considered, favoring bodies holding less bargaining power. The second relates to the ability 

of a player with bargaining power in other markets to use its bargaining power in the market 

where the allocation of rights is considered. Naturally, the potential impact in this case will 

also be greater the more power is held by the player before the allocation. 

The ability to exert bargaining power in relevant markets (whether previous markets or the 

market of the allocation), is dependent on the specific characteristics of such markets: for 

example, in a new market, where no players exists yet, being the first player may provide a 

significant advantage, allowing such player to occupy a substantial market share that will 

make it difficult for competitors to enter the market in the future. In a young market, the first 

players may also influence the regulation of the market, and a player with substantial 

bargaining power may promote regulation that benefits players in the market, at the expense 

of public interest. Markets that are less familiar to the public, or heavily regulated markets, 

may also provide opportunities for a concentrated entity to promote regulation that is 

beneficial to it. On the other hand, as described above, in a market that is supervised by 

numerous regulators, the need to exert bargaining power over many regulators will limit the 

influence of concentrated entities. Similarly, in highly competitive markets with many 

players, or in markets that are under greater public scrutiny, the ability to exert bargaining 

power is limited by existence of many informed entities. 

In cases where the Committee finds that an allocation is likely to increase economy-wide 

concentration, it will examine whether the allocation provides significant benefits to 

consumers that may justify such increase. This issue will be examined next. 

5. The concern of jeopardizing consumer welfare 
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Alongside considerations of economy-wide concentration, paragraph 5(e) of the Law 

instructs the Committee to ensure that it does not jeopardize consumer welfare: 

"The instructions of this paragraph will apply notwithstanding what is 

stated in any other law, and provided that the exercise of authority 

according to them will be in a manner that will ensure that there is no 

significant harm to the welfare of consumers". 

Therefore, in cases where the Committee finds that an allocation is expected to increase 

economy-wide concentration, it is required to examine whether such allocation has any 

significant public benefits that justify such increase in concentration in the economy. 

Consumer welfare shall be examined in its broader sense, and will refer not only to price 

levels, but also to technological advancements, innovation, increased diversity, etc. 

A negative impact on consumer welfare due to the prevention of a concentrated entity from 

participating in the allocation of rights, may manifest in two main ways: 

1. Damaging the competitive process of licensing: preventing players 

from participating in a competitive allocation process naturally reduces 

the number of participants. This may damage the competitive allocation 

process, and in turn jeopardize consumer welfare. The impact on the 

allocation process depends on the number of remaining participants, but 

also on the identity of the players. For this reason, eliminating a 

significant player who is expected to present a competitive offer, or 

having a small number of participants in the competitive process, 

means that the absence of the concentrated entity from the tender may 

significantly reduce competition, and the justification for objecting to 

its participation will be diminished. Alternatively, the more players 

participate in a tender for allocation, and the more experienced and 

efficient these players are, the less damage to the competitive process is 

expected, and the more justification there is to object to the 

participation of a concentrated entity. 
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2. Benefits of entry of a concentrated entity to an industry: 

notwithstanding the considerations related to the increase in economy-

wide concentration, in some cases, the competition in a specific market 

or in the entire economy may benefit from the entry of a concentrated 

entity into a specific industry. For example, in an industry controlled by 

dominant players, a large new player (a concentrated entity in the 

economy-wide sense) may have a better chance to encourage 

competition in such industry. In case of allocation of rights in a market 

to which entry requires extensive investments and advanced 

technological knowledge or international experience, the benefit of 

powerful and experienced players may be considered, in order to 

develop such market, even if such players are concentrated entities. 

6. Recommendation of the committee: a balance between increased economy-wide 

concentration and reducing consumer welfare 

In accordance with the Law, the possibility to recommend refraining from allocating rights to 

an entity shall be reserved to cases where the Committee is convinced that such allocation 

will increase economy-wide concentration, while at the same time no significant consumer 

benefits will be gained by such allocation. 

The recommendation of the Committee shall be made with the knowledge that the attempt to 

balance the cost of increased economy-wide concentration with the expected benefit of 

allocating rights to a concentrated entity, is inherently difficult: while the damage caused by 

increased economy-wide concentration is usually manifested in the long term, and is hard to 

quantify, the benefit of allocating rights to a concentrated entity may be manifested in the 

short term and measured by recognized and accepted tools (such as increased income to the 

state from a tender, due to the entry of an efficient participant). 

As with any balancing act, it must be done in accordance with the specific circumstance of 

each case: the greater the risk of increasing economy-wide concentration, the greater the 

damage to consumer welfare will have to be in order to justify the allocation of rights. And 
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alternatively, the lower the risk of increasing economy-wide concentration, the lower the 

damage to consumer welfare can be in order to justify the allocation of rights. 

The Explanatory Notes to the law on p. 1085 specify that in some cases the allocation should 

be avoided or limited, in order to prevent jeopardizing public interest: 

"It should be remembered that allocating rights to private individuals is not 

a goal in itself, but a means of fulfilling other interests. For this reason, if 

the allocation of rights or assets is liable to damage the competition in a 

market or create an excessive concentration of rights or assets with a private 

entity, decision makers should avoid such allocation, postpone it, or 

establish limiting terms to protect the public interest". 

As part of its administrative discretion, the Committee may recommend the allocation of 

rights to a concentrated entity, subject to limiting terms. An unconditional recommendation 

for or against the allocation of rights to a concentrated entity may not be in line with the 

Committee's commitment to the principle of proportionality. The principle of proportionality 

demands that any alternatives that may remove the concerns related to the allocation, and 

better preserve its possible benefits and the rights of the concentrated entity, be examined. 

Furthermore, the need to balance two different and often opposing goals – the desire to 

minimize economy-wide concentration on the one hand, and the desire to protect public 

welfare on the other – may justify a more complex solution. This is similar to how the 

Antitrust Authority sometimes prefers to approve a merger under limiting terms rather than 

object to it entirely, due to the possible benefits to the market as a result of the merger. 

A solution of this kind may be to approve the participation of the concentrated entity in the 

allocation process, subject to some limiting conditions that minimize the risk of increased 

economy-wide concentration from the allocation, such as the termination of certain activities 

or the sale of certain assets, in order to reduce the bargaining power of the concentrated 

entity. In other cases, the Committee may allow a concentrated entity to participate in a 

tender, subject to giving preference to non-concentrated entities in the tender process. This 

way the potential damage to the competitive process due to preventing the concentrated entity 

from participating is reduced, and the concentrated entity may win the allocation only if its 
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offer is beneficial enough to consumers, to justify the increase in economy-wide 

concentration. 

The option to establish conditions in a specific case shall be examined, considering the 

purpose of the conditions and the circumstances of the allocation. In any case, such 

conditions shall be subject to the general considerations specified by the Antitrust Authority 

for selecting a remedy, including the adjustment of such remedy to the specific concerns 

stemming from each case, the effectiveness of supervision, the allocation of required 

resources, the duration of the suggested conditions and the assurance of compliance.
32

 

7. Conclusion 

The purpose of this document was to present, for the first time, the methodology used by the 

Committee for the Reduction of Concentration in its recommendations to regulators, 

regarding the allocation of rights in essential infrastructures to concentrated bodies. The 

publication of the methodology is intended to ensure that the decisions of the Committee are 

in line with the Concentration Law, while increasing transparency regarding the 

considerations of the Committee among regulators and corporations listed on the list of 

concentrated entities, to which this Law applies. 

The examinations of the Committee will focus on the actual concerns posed by a 

concentrated body with significant bargaining power, whether before or after the allocation, 

that may exert such power towards policy makers. Bargaining power, in this case, is used to 

gain advantages that are not derived from economic efficiency, while undermining public 

interests in the area of activity of the concentrated entity. 

This methodology provides guidelines for the work of the Committee, to be used and 

interpreted depending on the specific circumstances of each allocation. In the words of the 

honorable judge Cheshin in ACD 3113/03 A. M. Parking Jerusalem (1993) Ltd. vs. the City 

of Jerusalem: "We must navigate our way carefully between Scylla and Charybdis". In time, 

the principles of analysis and decision making regarding this innovative topic may be 

                                                           
32

 See the position of the Antitrust Authority, with the required changes, in Opinion 2/11: guidelines regarding 

merger remedies that are likely to significantly undermine competition, (18/7/2011) Antitrust 5001804. 
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extended and elaborated, and if necessary, adjustments of methodology may be made in the 

future. 

  


