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53. Jewish Religious Courts.
The Rabbinical Courts of the Jewish Community shall have: -
M [.]
@) [...]
(i) Exclusive jurisdiction over any case as to the constitution or

internal administration of a Wakf or religious endowment constituted before
the Rabbinical Court according to Jewish Law.
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[...] Article 38 gives to the Civil Courts as a whole universal jurisdiction in
all matters and over all persons in Palestine. It is impossible to widen this
jurisdiction by a Palestine Ordinance, and it cannot be supposed that power
would be given to exclude by Ordinance any matter or person in Palestine
from the jurisdiction of the Civil Courts. Therefore the Ordinances to which
the jurisdiction of the Civil Courts as a whole is declared by the Article to be
subject can only be such as might deal with matters of practice and
procedure. The language of Articles 39, 41, 42 and 64(1) shows that, when it
is intended to provide for amendment, alteration or extension of jurisdiction
by Ordinance, the intention is expressed in clear and unambiguous terms,
and nothing is left to doubtful inference or implication. Article 40(1) draws
the distinction between District Courts as Courts of first instance and as
Courts of Appeal, and this important distinction becomes in Article 43 the
basis of the definition of the Supreme Court's jurisdiction. In Article 40 (2)
the Ordinances contemplated can only be Ordinances regulative of procedure
and practice, for the Article has already given to the District Courts all the
appellate jurisdiction which can be given to them, by giving them
jurisdiction to hear appeals from the only Court subordinate to them
established by the Order-in-Council. The powers of amendment under
Articles 87 and 88 are fully adequate for the purpose of amending those
Articles which deal with jurisdiction and which themselves make no express

provision for amendment by Ordinance.
Accordingly, the conclusions relevant to the issue in the appeal which result
from this examination of the Order are: —

(1) Article 43 specifies and limits the appellate jurisdiction of the Supreme
Court.

and

(2) when a specified jurisdiction is declared to be subject to Ordinances, it is
intended only that the High Commissioner shall have power to prescribe by
Ordinance such procedure and practice as cannot appropriately be dealt with

by rules made under Article 49 [...]

It should be added that the Respondents submitted an argument ab
inconveniente for recognising the validity of Article 12 of the Magistrates'
Courts Jurisdiction Ordinance. This, however, is not an argument which can
be allowed to affect the judicial construction of the Order-in-Council and it

is for the legislative power to remedy any inconvenience which may result
from the present decision.
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THE PALESTINE (AMENDMENT) ORDER IN COUNCIL, 1947
amending the Palestine Orders in Council, 1922 to 1940.
At the Court at Buckingham Palace.
This 19th day of December, 1947
PRESENT:

THE KING'S MOST EXCELLENT MAJESTY IN COUNCIL

Whereas it is desirable to amend the Palestine Orders in Council, 1922 to
1940, in order to make other provision than that now existing for the
jurisdiction of the District Courts and the Supreme Court:

Now, therefore, His Majesty, by virtue and in exercise of the powers in this
behalf by the Foreign Jurisdiction Act, 1890(2), or otherwise in His Majesty
vested, is pleased, by and with the Advice of His Privy Council, to order,
and it is hereby ordered, as follows:-

1. This Order may be cited as the Palestine (Amendment) Order in Council,
1947, and shall be read and construed as one with the Palestine Order in
Council, 1922(l) (hereinafter referred to as the principal Order); and the
Palestine Orders in Council, 1922 to 1940, and thi's Order may be cited
together as the Palestine Orders in Council, 1922 to 1947.

2. Article 40 of the principal Order is amended by inserting after the words
"every such court shall" the words "subject to the provisions of any
Ordinance or rules";

by deleting the words "subject to the provisions of any Ordinances or Rules"
from paragraph (2) and substituting therefor the word “and such other
appellate jurisdiction as may be prescribed by any Ordinance";

and by adding at the end of the Article the fol-lowing words "District Courts
shall further exercise such other jurisdictdon as may be prescribed by any
Ordinance".

3. Article 43 of the principal Order is amended by inserting after the words
"provisions of any Ordinance" the words "or rules";

by deleting the words "District Court in first instance or by the Court of
Criminal Assize or by a Land Court" and substituting therefor the words
"District Court or Court of Criminal Assize or Land Court, and such other
jurisdiction whether appellate or otherwise as may be prescribed by any
Ordinance".
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4. Any Ordinance enacted, or rule or order made, before the coming into
force of this Order, which would have been validly enacted or made had this
Order been in force at the time such Ordinance was enacted or rule or order
was made, shall be deemed to be, and always to have been, validly enacted
or made.

5. If any appeal or application could have been lodged or made by virtue of
this Order but not otherwise, and the time for lodging or making such appeal
or application commenced to run before the 31st day of July, 1947, but had
not expired on that date, or commenced to run between the 31st day of July,
1947, and the date of the coming into force of this Order, then,
notwithstanding any provision to the contrary contained in any Order in
Council, Ordinance, rule or order, the period within which such appeal or
application is required, by the provisions of any Order in Council,
Ordinance, rule or order, to be made shall be deemed to commence on the
date on which this Order comes into force.

6. Where, before the coming into force of this Order, any proceedings have
already been taken before the Judicial Com - mittee of His Majesty's Privy
Council, nothing in this Order shall be construed authorising the bringing of
any further pro - ceedings in the case.

7. This Order shall be published in the Palestine Gazette, and shall come into
force on the date of such publication(*).

E. C. E. Leadbitter.
(*) Entered into force 19th January, 1948.

EXPLANATORY NOTE

(This Note is not part of the Order, but is intended to indicate its general
purport.)

This Order amends the Palestine Orders in Council, 1922 to 1940, by
removing the, restrictions contained in those Orders on the enactment of
Ordinances to prescribe the jurisdiction of the District Courts, and Supreme
Court.
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